

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF      
	STATE OF WASHINGTON,

                                  Plaintiff,


vs.

     ,

                                 Defendant.


	Case No.      
DEFENDANT'S MOTION FOR ORDER TO VACATE AND SEAL CONVICTION

  RECORD PURSUANT TO GR 15 and

  RCW 9.94A.640




I.  IDENTITY OF MOVING PARTY

	Name:  

	     

	Address:
	     

	Phone [not required]:
	     

	Date of Conviction:
	     

	Offense convicted of :
	     

	Sentence [Judgment and Sentence attached]:
	     

	Date of Discharge [Certificate of Discharge attached]:
	     


II.  FACTS

A.
The offense for which Defendant seeks relief was committed on/after July 1, 1984.

B.
There are no criminal charges against Defendant pending in any state or federal court.

C.
The offense involved in the above-numbered case,       (name of crime with RCW citation), is not a "violent offense" as defined in RCW 9.94A.030.

D.
The offense involved in the above-numbered case is not a "crime against persons" as defined in RCW 43.43.830.

E.
Defendant has not been convicted of a new crime in any state or federal court since discharged under RCW 9.94A.637 (formerly RCW 9.94A.220).

F.
The offense involved in the above-numbered case is a Class       (B or C) felony.

G.
Over       years (5 for Class B or 10 for Class C) have passed since Defendant was discharged under RCW 9.94A.637.

H.
Sealing of the entire court file in this case after the conviction has been vacated is justified by identified compelling privacy concerns that outweigh the public interest in access to the court record.  These identified compelling concerns are that the Defendant will experience significant harm in lost employment, housing and other opportunities if the court file remains accessible in a background check.  

I.
The above facts are supported and supplemented by Defendant's Declaration and supporting materials.
III.  STATUTORY AUTHORITY


GR 15(a) (in the form that becomes effective July 1, 2006) sets forth "a uniform procedure for the destruction, sealing and redaction of court records" and it applies to "all court records, regardless of the physical form of the court record ...."  The rule defines "sealing" as "to protect from examination by the public and unauthorized court personnel."  GR 15(b)(4).  Motions to seal criminal history records may be brought by "any interested person" and the court may grant such motion if it enters written findings that the sealing is justified by identified compelling privacy or safety concerns that outweigh the public interest in access to the court record.  "Sufficient privacy or safety concerns that may be weighed against the public interest include findings that: ... (C) A convicted has been vacated; ...."  GR 15(c)(2) and (d).

Here, RCW 9.94A.640 and GR 15 provide the legal authorization supporting Defendant's motion, because all the necessary requirements for a vacate and seal order have been met:

1. There are no pending criminal charges against Defendant in any state or federal court;

2. There are no new convictions for Defendant in any state or federal court since Defendant's date of discharge;

3. The offense was not a "violent offense" as defined in RCW 9.94A.030; 

4. The offense was not a "crime against persons" as defined in RCW 43.43.830; 

5. The offense was a class C felony and over five years have passed, or a class B felony and over 10 years have passed, since the date of discharge; and

6. There is an identified compelling privacy concern (RCW 9.94A.640's assurance that the Defendant can state they have not been convicted of this offense once it is vacated) that outweighs the public interest in access to the court record.

As long as the above elements are satisfied, an offender may ask the court to "clear the record of conviction by:

a. Permitting the offender to withdraw the offender's plea of guilty and to enter a plea of not guilty; or 

b. if the offender has been convicted after a plea of not guilty, by the court setting aside the verdict of guilty; and 

c. by the court dismissing the information or indictment against the offender." RCW 9.94A.640(2).

If a motion to vacate the record of conviction is granted, the fact that the offender has been convicted of the offense shall not be included in the offender's criminal history for purposes of determining a sentence in any subsequent conviction, and the offender shall be released from all penalties and disabilities resulting from the offense.  For all purposes, including responding to questions on employment applications, an offender whose conviction has been vacated may state that the offender has never been convicted of that crime.  Nothing in this section affects or prevents the use of an offender's prior conviction in a later criminal prosecution.  RCW 9.94A.640(3).


Additionally, an order sealing the court record is necessary to effectuate the vacate order and remove the conviction record from public dissemination.  The portions of GR 15 cited above authorize sealing the court record, both the paper file, any electronic form of the file, and taking the steps described in GR 15(d) regarding electronic indices.  

IV.  RELIEF REQUESTED


By applying the facts to the law as laid out above, it is clear that the standard for vacating Defendant's conviction and ordering the sealing of the applicable records has been met.  The presence of a conviction of Defendant's record remains an impediment to employment and other opportunities.  Consequently, Defendant respectfully requests that this court exercise its discretion in granting the following relief:

a. That the court vacate the record of Defendant's conviction in the above-numbered case.  The means by which this would occur is that the court would SET ASIDE the guilty verdict in the above-numbered case and then DISMISS the information against Defendant.

b. That the court order that Defendant be released from all penalties and disabilities resulting from the offense in the above-numbered case.

c. That the court order that for all purposes, including responding to questions on employment applications, Defendant may state that Defendant has never been convicted of the crime involved in the above-numbered case.

d. That the court order that all law enforcement records, including records of the Department of Corrections, and all court records regarding this offense shall be sealed from public dissemination.


DATED this ____ day of _____________, 20__.

Respectfully submitted,

___________________________________

Signature

___________________________________

Printed Name 

� Under RCW 9.94A.030(48), "violent offense" means any of the following felonies:  





(i) Any felony defined under any law as a class A felony or an attempt to commit a class A felony; (ii) Criminal solicitation of or criminal conspiracy to commit a class A felony; (iii) Manslaughter in the first degree; (iv) Manslaughter in the second degree; (v) Indecent liberties if committed by forcible compulsion; (vi) Kidnapping in the second degree; (vii) Arson in the second degree; (viii) Assault in the second degree; (ix) Assault of a child in the second degree; (x) Extortion in the first degree; (xi) Robbery in the second degree; (xii) Drive-by shooting; (xiii) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless manner; and (xiv) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while under the influence of intoxicating liquor or any drug as defined by RCW 46.61.502, or by the operation of any vehicle in a reckless manner.





It also includes:  "(i) any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable to a felony classified as a violent offense in (a) of this subsection; and (ii) any federal or out-of-state conviction for an offense that under the laws of this state would be a felony classified as a violent offense under (a) or (b) of this subsection."  Id.





� Under RCW 43.43.830(5), "crimes against children or other persons" means a conviction for any of the following offenses:  


[a]ggravated murder; first or second degree murder; first or second degree kidnapping; first, second, or third degree assault; first, second, or third degree assault of a child; first, second, or third degree rape; first, second, or third degree rape of a child; first or second degree robbery; first degree arson; first degree burglary; first or second degree manslaughter; first or second degree extortion; indecent liberties; incest; vehicular homicide; first degree promoting prostitution; communication with a minor; unlawful imprisonment; simple assault; sexual exploitation of minors; first or second degree criminal mistreatment; endangerment with a controlled substance; child abuse or neglect as defined in RCW 26.44.020; first or second degree custodial interference; first or second degree custodial sexual misconduct; malicious harassment; first, second, or third degree child molestation; first or second degree sexual misconduct with a minor; patronizing a juvenile prostitute; child abandonment; promoting pornography; selling or distributing erotic material to a minor; custodial assault; violation of child abuse restraining order; child buying or selling; prostitution; felony indecent exposure; criminal abandonment; or any of these crimes as they may be renamed in the future.
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