EMPLOYEE’S RIGHTS

PRIVATE SECTOR


Employees in the private sector do not have many legal rights other than the right to be paid the minimum wage which is $1.35 per hour in 2006 and the right to have their wages  reported to FSM Social Security and the deductions for Social Security paid to FSM Social Security and the deductions for withholding taxes paid to FSM Revenue by their employers.  Any other rights exist only if they are part of a contract between the employee and the employer.  


There are constitutionally guaranteed individual rights that apply such as the prohibition against discrimination based on sex or race but in a practical sense an employee should not count on the protection of these rights to force an employer to keep or re-hire the employee.

 
If an employee thinks that his or her wages are not being reported to FSM Social Security or to FSM Revenue the employee can ask those departments.  The employee can also ask MLSC for assistance.  

PUBLIC SECTOR

EMPLOYEE RIGHTS IN DISCIPLINARY ACTIONS


Persons working for the Yap State Government or the FSM Government have

many rights which are set by state and national laws and regulations.


The primary right of the employee is that he or she cannot be disciplined without a good reason.  There are very specific procedures which the state or national government must use if an employee is to be disciplined.


A supervisor can suspend an employee for three working days without giving the employee advance notice.  For any discipline of more than a three day suspension the supervisor must give the employee notice and must follow very specific procedures before the discipline is imposed.


The supervisor must inform the employee in writing what the supervisor says that the employee has done wrong and what kind of disciplinary action against the supervisor has proposed.


There are many time limits in the disciplinary process and the manner in which to proceed is set by strict time limits in


If an employee receives a notice of proposed adverse personnel action and does not agree with the proposed punishment the employee should contact a competent person immediately to help if the employee needs help.   The MLSC office can help employees if they have a good reason for opposing the proposed adverse action.

TYPES OF DISCIPLINARY ACTIONS

WARNING:
If the supervisor thinks that the problem involves a substantial number of employees the supervisor can issue a “warning” to all of the employees under his or her control or the supervisor can do it verbally at a meeting of the assembled employees.

ADMONISHMENT:    If a supervisor feels that a single employee has done something wrong the supervisor can “admonish” the employee.  This is an informal procedure and does not reflect in the employee’s personnel record.

REPRIMAND:    A reprimand is a written warning that the supervisor thinks that the employee has done something wrong and that if not corrected may result in further disciplinary action.

Reprimands are in writing and become part of the employee’s personnel record.

SUSPENSION FOR LESS THAN THREE DAYS:
A supervisor can suspend an employee for less than three days by giving the employee written notice.  The employee has 24 hours to respond.  The supervisor will consider the employee’s response and proceed with the suspension or withdraw it.  The written notice becomes part of the employee’s personnel file.

DEMOTION FOR CAUSE,  SUSPENSION FOR MORE THAN THREE DAYS,  

SUMMARY SUSPENSION,  DISMISSAL:        The supervisor must follow adverse action procedures to propose these types of disciplinary action.

EMPLOYEE GRIEVANCE PROCEDURES


If an employee feels that he or she is being treated unfairly the employee can

meet with the supervisor informally to see if the problem can be solved or the employee

can use the formal grievance procedure. These informal and formal grievance procedures

can not be used to solve problems about:


1.
Demotion for cause, suspension for more than three days, summary 


suspension or dismissal.


2.
A fitness for duty examination or termination for medical reasons


3.
A published government policy


4.
Not being chosen for appointment or promotion


5.
Disapproval of a merit increase or honorary award


6.
Reallocation, reclassification or transfer


If  the problem is not solved with the informal grievance procedure the employee can proceed with the formal grievance procedure. 

FORMAL GRIEVANCE PROCEDURE

Step 1:   If the employee wishes to use the formal grievance procedure the employee must, within seven days, give the head of his department or office or agency a written notice with the following information:


1.
Name and position of the employee


2.
Specific nature of the grievance


3.
Names of persons involved in the grievance


4.
Specific remedy sought


5.
Name of the employee’s counsel, if any


The supervisor will give a copy of the written notice to all persons named by the employee in the notice.  


The supervisor has 14 calendar days to make a decision and give it to the employee.   If there is no decision with 14 days, or if the grievance is against the

department or office or agency head, the employee cam proceed with step 2.

Step 2:    The employee begins this with a written request for a grievance committee

review which is given to the head of the Office of Personnel, Labor and Manpower Development.    The committee is made up the head of OPLMD, one person chosen by the employee and the third person chosen by these two.


The committee holds hearings within two weeks and then the committee has two weeks to make a decision.  Either party can appeal the decision to the governor.  The decision of the governor is final.

ADVERSE ACTIONS


Adverse procedures are for terminations (dismissals) demotions for bad behavior and suspensions for more than three days.  The behavior that is being complained about must adversely affect the Public Service System.


An adverse action is started by the management official, usually the employee’s supervisor.  The letter must be reviewed by the Director of Personnel, Labor & Manpower Development.  The letter is to be given to the employee personally if that is possible.


The letter must state:


A.
The proposed adverse action


B.
The specific reasons why the adverse action is being asked for


C.
Advice to the employee that the employee can review all the materials



that the supervisor relied on to reach the proposed adverse action.


D.
Advice that the adverse action is only proposed, not final.

E. Advice that the employee can respond orally or in writing, that the employee can have witnesses attend a meeting with the supervisor and that

the employee can have legal counsel.


PROCEDURES

A..
The employee must be given thirty days advance notice of the proposed

 
action but the employee has only ten days to respond to the proposed adverse action after the employee receives the notice of the proposed adverse action.

B. The employee should be kept on the job if that is possible without danger 

to the public or to the Public Service System.

C. If the employee responds the supervisor must also respond.  The

supervisor has five days to answer.  The decision must be in writing. 


D.
If the decision is against the employee then the employee can appeal.

EMPLOYEE APPEALS



If the employee decides to appeal the employee has fifteen days to file a notice of appeal.  The notice must say why the employee is appealing and must also request a hearing before the Personnel Review Board.  The Personnel Review Board shall

hold its hearing within fifteen days from when the employee made his appeal.


Personnel Review Board hearings in Yap are quite informal and are quite often conducted in Yapese.  Even so, if you are an employee who has been given a notice of a proposed adverse personnel action you are strongly advised to obtain competent counsel for advice if not for actual representation at the hearing.

