	Property Transfer after Your Death

Dealing with the courts and the property of someone who has died can be very complicated. This pamphlet explains the laws in Texas about: 

· What happens to your property after you die, and 

· Ways of owning property that make it easier for your spouse (or someone else) to inherit your property after you die. 

What happens if my spouse dies without a will?

If your spouse dies without a will, your spouse’s part of the community property can be transferred to you, unless your spouse has children or grandchildren who are not related to you. 
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	Information Not Legal Advice 
This pamphlet is for information only and is not a substitute for the advice of an attorney.

	
	

	
	· 


If your spouse has children or grandchildren not related to you, they would inherit your spouse’s share of the community property. They will also inherit your 2/3rds of your spouse’s separate personal property (non-real estate) and a 2/3rds life estate plus the future interest in your spouse’s separate real property. 

What is the difference between separate and community property?

Separate property is everything that a husband or wife owns separately. In most cases that includes:

· Anything you owned before you got married,  

· Anything that either of you received as a gift or by inheritance at any time, and

· Damages awarded for a personal injury claim (usually). If part of the award compensates you for lost wages during the marriage, then that part would be community property. 

Community property is everything other than separate property that a husband and wife own together. In most cases that includes:
· Money or benefits like pensions and stock options that either of you earned during your marriage, 
· Property acquired during the marriage other than by gift, will or inheritance or by purchase with separate property and

· Anything either of you bought with money earned during your marriage.

What happens if my spouse had a will?

If there is a valid will, your spouse’s separate property and his/her share of the community property will be divided according to the instructions in the will.
What happens if there is a premarital or marital property agreement?

If there is a valid premarital or marital property agreement, your spouse’s property will be divided according to the instructions in that agreement. 

If you are thinking about making a property agreement with your fiancé or spouse, talk to a lawyer. There are specific rules and procedures that you must follow for the agreement to be valid.

Are there ways of owning property that make it easier to transfer after death?

Yes. Here are some ways you can own property that can be transferred to another person after you die without having to go to court.

· Joint Tenancy

· Payable on Death

· Life Estates 
· Life Insurance
· Annuities

· Community Property with Right of Survivorship

Joint Tenancy 

You can own property with another person, including your spouse, as:

· joint tenants, or

· joint tenants with right of survivorship.

Any joint property you have will be distributed according to your will after you die. If you do not have a will, it will pass to your legal heirs according to the law. 

If you want your share of joint property to pass to someone without having to go to probate court, one method is to have a written legal agreement saying that the property is owned jointly with right of survivorship. (A spoken agreement is not enough.) Your share of joint property with right of survivorship will pass automatically to the other owner(s) upon your death. 

If you want your share of a jointly owned bank account to pass to someone without having to go to probate court, you must have the bank note the following on your account:

“On the death of one party to [this] joint account, all sums in the account on the date of death vest in and belong to the surviving party as his or her separate property and estate, as provided in Texas Probate Code § 439.”

If I have a joint financial account, can the other owner control the account?

Sometimes. There are two ways to set up joint accounts: one uses the word “or” between the names of the account holders; the other uses the word “and.” 

Example:

“Or” Account

Mary B. Gómez

or
Tony Gómez

Either person can make withdrawals. Only one signature is required.

“And” Account

Mary B. Gómez

and
Tony Gómez

Both joint owners must sign each withdrawal transaction, unless one dies. 

Accounts that use the word “or” allow either person to make withdrawals. Accounts that use the word “and” require withdrawals to be signed by all account holders. 

“And” accounts can help prevent financial abuse and scams. They also let you know each time the other person makes a withdrawal. 

Payable on Death 

Payable on death is another way to own property that can be transferred easily after you die. With Payable on death property, you can say who will own the property when you die. But as long as you are alive, only you own and control the property. This method is almost always used for financial accounts, including your:

· Checking account

· Savings account

· IRA

· Investment accounts

You can name one person (or more) as your beneficiary. After your death, your beneficiary would show your death certificate to the financial institution. The institution would then transfer the ownership of the account to your beneficiary (or beneficiaries).

Life Estates
Life estates are used for real property. While you are alive, you have the right to use and enjoy the property. After your death, the person(s) who own the future interest in the property (called the remainder person) automatically becomes the owner, without having to go to court. 

To set up a life estate, you must ask a lawyer to prepare a deed. The deed will list the name of the remainder person. The deed will also say that you are the life tenant. But, you do not have the right to sell the property unless you reserve that right in the deed or the remainder person(s) agree. 

Caution! With life estates, you may need the remainder person (whose name is also on the deed) to sign legal papers related to loans or other financial matters. If that person is unavailable or unwilling to sign, you may have problems. Before creating a life estate, ask a lawyer about the potential problems you could face.

It is against the law to create a life estate for any illegal or discriminatory goal, such as to defraud creditors or public benefit programs.  
Life Insurance 
A life insurance policy is a contract. The life insurance company must follow the exact wording of your contract. You can have term or whole life insurance.

If you have term life insurance, your beneficiaries will get the amount of money listed in the contract if you die (as long as your payments were current). Term insurance is usually less expensive than whole life insurance. 

With whole life or endowment life insurance, your beneficiaries will get the amount of money listed in the contract if you die. You pay a specific amount for whole life insurance, not a premium. And, once that amount is paid, you do not have to make any more payments. In most cases, you can cash out or borrow against your whole life insurance policy. But be careful, the cash value of a whole life insurance policy may not be worth the extra money you have to pay.

Be sure to list the names of your beneficiaries (not your estate) in the policy. If you do not, your beneficiaries will have to go to a probate court hearing, and then wait for the judge’s decision before they could access the money.   Also, making your estate the beneficiary of life insurance proceeds puts the proceeds within reach of creditors of your estate.  
Annuities 
Annuities are also contracts. The annuity company must follow the exact wording of your contract. You can name yourself or someone else as the beneficiary. Or you can name yourself and give rights of survivorship to someone else. Some annuities provide for payments or death benefits to the beneficiary. 

Annuities are not always good investments. If you are considering buying one, we suggest you check:

· if the annuity funds are insured,

· the soundness of the investments made with the annuity funds,

· if there are penalties for early withdrawal of funds, and

· any commissions paid on purchase and at death.
Community Property with Right of Survivorship

In Texas, there are 2 ways that married couples can own property together:

· Community property

· Joint tenancy 

Neither of these ways allow you to avoid paying taxes or debts after one spouse dies. But the type of ownership can make it easier for the surviving spouse to transfer the property.
For example, married couples in Texas can own their community property as community property with right of survivorship. If they do this and one spouse dies, the deceased spouse’s share of the community property automatically transfers to the other spouse, without having to go to probate court.

If you and your spouse want to own your community property with right of survivorship, you must have an agreement in writing signed by both spouses. You can make this agreement at any time during your marriage. The agreement does not affect either spouse’s right to manage or control your community property, unless you say otherwise in the agreement. 

It is not necessarily enough to have the words “with right of survivorship” on the property title. The agreement must be a separate written document that should use one of these phrases:

· with right of survivorship,

· will become the property of the survivor,

· will vest in and belong to the surviving spouse, or

· shall pass to the surviving spouse.

If you make this kind of agreement, you should also consider what you want to happen to the property when the surviving spouse dies. If the surviving spouse has a valid will, that spouse’s property will be divided according to the instructions in the will. If the surviving spouse does not have a will, the property will be divided according to state law. 

Although the law does not require it, some title companies require that a court validate the agreement before they transfer title to the surviving spouse. (This is called adjudication.)

We recommend you ask a lawyer for help preparing your agreement. You should also ask for advice about your particular situation. It is possible that your lawyer will recommend a will, instead of this kind of agreement.
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