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QUESTIONS ABOUT PROBATE

WHAT IS PROBATE?

After you die, your “estate” needs to be taken cdreThis is called probate. Your
estate is the property you own and the debts ya ovour “personal representative”
makes a list of all of your property and debts.e Personal representative pays your
debts, and everything left over would go to yourself you have a will, it should

say how you want your property to be given outyolfi do not have a will, state law
has rules about who gets your property. The laseggyour property to your family.
Even without a will, your property will go to fangilnless you have no living next of
kin. In that situation it would “go to the stateProbate Court is used when there is a
dispute about your will or a judge’s order is neetiedistribute your property.

WHAT DOES IT MEAN TO “AVOID PROBATE"?

To “avoid probate” means your heirs do not havgddo Probate Court after you die.
This happens for example, if you have a joint bacéount with another person, or
own land jointly with another person. When you, dmat

person automatically owns the account or land.cdlat

order is needed and probate court has been avoided.

Certain trusts, gifts made before death, and tigeiiance ;&
are all ways to avoid probate. a-
It is not always wise to avoid probate. Probateois Q

costly or lengthy unless your estate is big andmeror

your heirs fight over your estate. Sometimes angid

probate costs more than probate does. This isedye

true if you are thinking about setting up a “livitlgst.” For more information on this,
see our fact shee®;: 4 Living Trusts

A good will helps avoid fights over your propertydaProbate Court.

CAN | AVOID PROBATE BY HAVING A WILL?

Having a will does not always avoid Probate Colirlepends on what kind of
property you own, whether you own it alone or vathers, and who you want to get
it. For example, if real estate is in your nanenalwhen you die, then probate
normally is needed. This is true even if you haweill. If family members disagree
with the will or how the estate is handled, they cantest the will and the probate
court must decide who should get the property. Mthere is no will and, if family
members contest the handling of the estate, prabalso needed.
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WHAT IF MY ESTATE IS SMALL?

If your estate is worth less than $50,000, yourshean usually collect your personal
property without going to court by using an “Affaafor Collection of Personal
Property.” Personal property includes bank aceyudebts, stocks, and furniture and
personal items, but not your home or real est#taur Personal Representative would
tell your heirs what property they are allowed &vé, where the property is and gives
them a copy of the Affidavit. The heir must presiie Affidavit, along with a

certified copy of the death certificate. This dendone 30 days after the date of
death.

SHOULD | ADD MY CHILDREN’S NAMES TO MY DEEDS OR

ACCOUNTS?

Think carefully about it first! Doing this can ciproblems while you are still

living. Probate is not as bad as people thinkeyTihink it costs more than it really
does. If you put someone’s name on your deedk Bacount, that person becomes
part owner of it. If you decide you want to sk twhole property or get a mortgage,
the other person has to agree. If they do noteagwa might not be able to sell it.
They could also try to sell their part of the prapéo someone else and you would
not be able to stop them.

If you put someone’s name on your bank account,gbeson has the same right to
that money as you do, and may try to take it. Aifsthe amount is

large, you may have to pay gift tax. Talk to ayawbefore you

put another person’s hame on any of your property.

CAN TRYING TO AVOID PROBATE AFFECT MY

ELIGIBILITY FOR MA?

Someday you may need Medical Assistance (MA) tp aaih _

high medical bills or nursing home costs. MA hasts on how K \/

much income and assets people can have. MA atsa hae

against giving property away in order to get MAh& you apply,

you must tell MA about any property you gave awayt, in a trust or sold for less
than full value in the last 5 years. Putting son@es name on a deed or bank account
Is a transfer of property. You would have to shoat the transfer was done for some
reason other than to get MA. Avoiding probateasam acceptable reason. Talk to a
lawyer who knows about property transfers and Mfoteeyou transfer any property.

To find other Legal Aid Society materials, inclugithe fact sheets mentioned in this document, go
to www.lawhelpmn.org/LASMfactsheets
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