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About Jackson Lewis P.C.



• We represent management exclusively in every aspect of employment, 
benefits, labor, and immigration law and related litigation.

• As leaders in educating employers about the laws of equal opportunity, 
Jackson Lewis understands the importance of having a workforce that 
reflects the various communities it serves.

• We are founding members of L&E Global, a global alliance of premier 
employer’s counsel firms.

Firm overview
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Strategically located to serve employers’ needs

61
Locations Nationwide

950
Attorneys

+
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• Class Actions and 
Complex Litigation

• Collegiate and Professional 
Sports

• Corporate Diversity Counseling

• Corporate Governance and 
Internal Investigations

• Disability, Leave and 
Health Management

• Employee Benefits

• General Employment Litigation

• Health Law and Transactions

• Immigration

• International Employment 
Issues

• Labor and Preventive Practices

• Non-Competes and Protection 
Against Unfair Competition

• Privacy, Data and 
Cybersecurity

• Wage and Hour

• White Collar and 
Government Enforcement

• Workplace Safety and Health

• Workplace Training

Practices
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Jackson Lewis is pleased to offer this webinar in conjunction with Exponentum®.  

Exponentum’s member organizations provide legal and educational services to 
nonprofits serving low-income and disadvantaged neighborhoods across the 
United States, including major metropolitan and surrounding areas in California, 
Connecticut, Florida, Georgia, Illinois, Massachusetts, Michigan, New Jersey, New 
York, Ohio, Pennsylvania, Texas, Washington, D.C., and Washington State.  

Visit www.exponentum.org to learn more.
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Exponentum
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v Bay Area Legal Services, Inc. 
(Tampa)

v Chicago Lawyers’ Committee for Civil 
Rights (Chicago)

v Communities Rise (Seattle)

v D.C. Bar Pro Bono Center  
(Washington, D.C)

v Justice & Diversity Center of the Bar 
Association of San Francisco (San 
Francisco)

v Lawyers Alliance for New York (New 
York City)

v Lawyers Clearinghouse (Boston)

v Michigan Community Resources 
(Detroit)

v Philadelphia VIP (Philadelphia)

v Pro Bono Partnership, Inc. 
(Hartford, CT; Parsippany, NJ; 
White Plains & Long Island, NY)

v Pro Bono Partnership of Atlanta 
(Atlanta)

v Pro Bono Partnership of Ohio 
(Cincinnati and Dayton)

v Public Counsel (Los Angeles)

v San Diego Volunteer Lawyer 
Program (San Diego)

v Texas Community Building with 
Attorney Resources (Austin)

Exponentum Members



Legal Considerations for 
Our New Workplace 



• Federal law
• Path out of the Pandemic Plan
• EEOC
• DOL

• State law
• Vaccine mandates, restrictions and bans
• State health and safety agencies

• Local law
• City and country health and safety rules

Layers of Legal Obligations



Mandatory Vaccination Rules
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• OSHA to issue an Emergency Temporary Standard (ETS) to require 
employers with more than 100 employees to require vaccination or weekly 
COVID-19 testing, and to provide paid leave for vaccination/to recover from 
vaccination (could change!)

• CMS to issue Final Rule requiring most healthcare settings to mandate 
vaccination for employees as a condition of receiving reimbursement for 
Medicare/Medicaid

• HHS to issue Final Rule for Head Start staff

• Certain federal contractors required to mandate vaccination by Dec. 8
• Applies to new contracts/extensions/renewals, and would be limited to locations where 

work related to the federal contract is performed/individuals who perform work for the 
federal contract

Biden’s Path out of the Pandemic Plan



• Still many unknowns
• When will OSHA issue the ETS?
• What will State OSHA Plans do? (Note there are 22 state plans that cover private 

employers)
• Will there be legal challenges?
• Who will pay for testing? 
• How will exemptions be addressed?

OSHA ETS



Covered Contracts Under the EO

• Covered agencies include Executive departments and agencies, including independent 
establishments subject to the Property and Administrative Services Act, 40 U.S.C. 102(4)(A) 
(agencies) 

• The Order applies to any new contract; new contract-like instrument; new solicitation for a 
contract or contract-like instrument; extension or renewal of an existing contract or contract-
like instrument; and exercise of an option on an existing contract or contract-like instrument, if: 

(i) it is a procurement contract or contract-like instrument for services, construction, or a leasehold
interest in real property;
(ii) it is a contract or contract-like instrument for services covered by the Service Contract Act, 41 
U.S.C. 6701 et seq.; 
(iii) it is a contract or contract-like instrument for concessions, including any concessions contract
excluded by Department of Labor regulations at 29 CFR 4.133(b);
or (iv) it is a contract or contract-like instrument entered into with the Federal Government in 
connection with Federal property or lands and related to offering services for Federal employees, 
their dependents, or the general public. 

Jackson Lewis P.C. 9 



The Task Force Guidance Requirements (Federal 
Contractors)

• “Covered contractor employees” must be fully vaccinated, except in limited 
circumstances where an employee is legally entitled to a medical or 
religious accommodation 

• Review/Check proof of vaccination 

• Masking and social distancing requirements per CDC guidance 

• Notice and signage requirements 

• Designation of a person responsible for implementation and compliance 

• Guidance may be changed/updated so monitoring and implementing 
new requirements is necessary

Jackson Lewis P.C. 5 



“Covered Contractor Employees” 

• Covered contractor employee – means any full-time or part-time employee of 

a covered contractor working “on or in connection with” a covered contract or 

working at a covered contractor workplace. This includes employees of 
covered contractors who are not themselves working on or in connection with 
a covered contract 

• Employees are covered if they work directly on a covered contract 
• Employees also are covered if they work “in connection with” a covered contract -
not directly engaged in performing the specific work called for by the contract but are 
still performing work necessary to the contract, such as HR functions, billing, legal 
review 
• Employees not involved at all with a covered contract but who work at a 
covered workplace 

Jackson Lewis P.C. 13 



• When will we know more?
• Unclear when OSHA will issue its ETS (taking meetings with stakeholders)
• State Plans have 30 days to adopt the ETS or decide to issue an equally effective 

alternative standard
• CMS Final Rule expected in October, but the agency urges healthcare employers to take 

immediate action
• HHS will require Head Start employees to be vaccinated by January 2022

Biden’s Path out of the Pandemic



• Many states/cities/counties require vaccination of certain workers
• Focus on healthcare, congregate settings, schools
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State Mandates
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What Are the Risks of Requiring Vaccination?

EEOC has said employers can mandate vaccinations without violating the federal anti-discrimination 
laws it enforces as long as job related and consistent with business necessity and legally required 

accommodations are provided.  
• ADA – accommodations based on a disability
• Title VII – accommodations based on sincerely held religious belief
• Pregnancy – accommodations based on pregnancy, including lactation (*CDC recommends vaccination)
• State/local requirements (Montana, Texas, Arkansas)
• EEOC cautioned against potential disparate impact vaccine requirements may have on certain groups.

Americans with Disabilities Act’s limits on medical examinations and disability-related inquiries.

• Vaccination status is considered confidential medical information and under ADA may only be disclosed 
in limited circumstances.

NLRA/Union considerations

Wage/hour issues – compensable time for getting vaccinated and state/local laws
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What Are the Risks of Requiring Vaccination?

Full FDA Approval for additional COVID-19 Vaccines
• How does risk change once vaccine is no longer under an Emergency Use Authorization 

status?

Liability for adverse vaccine reactions

Employee relations risks

Administrative Burden
• Accommodation requests, tracking timing of shots, boosters, confidential medical information 

etc.



Must be prepared to respond to accommodation requests.
• Establish process and workforce to consider increased volume of reasonable accommodation requests based on 

disability, religious objection, and pregnancy.
• Need to consider disabilities that may not just be true medical contraindications to the vaccine
• Undue hardship standards a little different depending on type of accommodation request.
• Will unvaccinated employee in workplace create a direct threat?

Different considerations based on type of position? 

Establish a system for managing the volume of confidential medical information that will be provided.

How will you handle an employee’s refusal to be vaccinated?
• Will staffing be an issue if terminate employees who are unvaccinated?

Jackson Lewis P.C.  20

How Can You Reduce these Risks?



Vaccination With Testing Option

• Will be required for large employers soon

• Option to avoid many of the risk factors associated with vaccine mandate:
• Vaccinated employees continue to follow regular COVID safety protocols
• Unvaccinated employees must be tested regularly (weekly)

• Rapid or PCR

• On site or at home

• One the clock

• Employer covers cost of test

• Vaccinated employees can choose to be tested regularly as well
• Provides added safety measures without the negative legal and employee relations impact 

of mandatory vaccine

•47



Employer Vaccination Status Confidentiality Considerations

• Who in the organization is collecting proof of vaccination?  
• HR, managers, administrative personnel

• How is the information being collected and maintained?  
• Paper or digital copies of vaccination cards
• Lists or charts indicating whether employees are vaccinated

• Where is the information being maintained?
• Personnel files, separate medical files, central HR file 
• Paper or digital file

• Who has access to the information?
• Limited access
• Secure location

•Jackson Lewis P.C. 20 
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Return to Work 
Considerations
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Return to Office 

Pew Research 
• Before COVID 20% of workforce worked at home 

• During COVID 71% of workforce is working at home 

• 51% of workforce want to remain working at home post 
COVID 

Jackson Lewis P.C. 14 28



Return to Office 

Glassdoor Survey Results 
• 70% U.S. employees who are currently working from home due to COVID-19 

believe that workers should be required to get a vaccine in order to return to 
the office 

• 86% would prefer to continue working from home at least part time after 
offices reopen 

• 23% would consider quitting their job if they were required to return to the 
office before all employees have been vaccinated 

• 17% would consider quitting their job if they were required to return to the 
office 5 days per week, regardless of vaccinations 

Jackson Lewis P.C. 16 29



Considerations 
Around 
Bringing 
Employees 
Back to the 
Workplace 

• Business decision on whether to require 
employees to return to the office 

• Importance of maintaining flexibility 
• Local Issues - Assess COVID-19 cases in 

the city, county and/or state of the 
workplace
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How do I 
respond when 
my employee 
doesn’t want to 
return to the 
workplace? 

• “Protected” versus “unprotected” reasons
• Request explanation (in writing) for the 

employee’s reason and evaluate potential 
legal protections

• Safety concerns – OSHA obligations, 
whistleblower protections

• NLRA protections for concerted activity 
regarding safety concerns

• ADA protections

14



• The OSHA "catch all" for recognized hazards that do not appear in 
promulgated standards

• Enforcement priorities shift between administrations

• Emergency Temporary Standard for Healthcare 

General Duty Clause

28



• Vaccination
• Keeping sick workers away from the workplace
• Physical distancing, barriers, masking
• Rules for clients and visitors coming into the workplace
• Cleaning and disinfecting
• Training
• Open and ongoing communication (methods for employees to raise concerns)
• Recording/reporting obligations
• Ventilation 
• Protecting Workers: Guidance on Mitigating and Preventing the Spread of COVID-19 in the 

Workplace | Occupational Safety and Health Administration (osha.gov)

29

Key Safety Issues



Accommodations

Jackson Lewis P.C.  30



Generally, must provide reasonable accommodation to individual with disability, 
if disability prohibits employee from performing job or enjoying benefits of 
employment

• Does not have to be accommodation of employee’s choice, as long as 
effective

• Accommodation not required if creates:
• undue hardship or 
• direct threat of harm to self or others (that cannot be reduced or eliminated with 

reasonable accommodation)

Jackson Lewis P.C.  31

Accommodations under ADA



Must show significant difficulty or expense

Considerations:
• The proportion of employees in the workplace who already are partially or fully 

vaccinated against COVID-19

• The extent of employee contact with non-employees, who may be ineligible for 
a vaccination or whose vaccination status may be unknown.

• Customer or state requirements
• Do they allow for accommodations/exemptions?

• What have you done to date, how successful have those efforts been, and 
what hardship has that created?

Jackson Lewis P.C.  32

Undue Hardship Under ADA



It’s all about the 
Interactive Process

NO BLANKET POLICIES

Interactive Process

©2020 Jackson Lewis 
P.C



A Note on Remote Work as Accommodation

reasonable accommodations in the remote work 
environment

• Employees seeking accommodations while working remotely
• Changes to how the job is performed
• Equipment needs
• Utilize same interactive process

• ADA Obligations – remote work as an accommodation

• On September 8, 2020, the EEOC released guidance stating that businesses will not be required to 
automatically allow remote work as a reasonable accommodation under the Americans with 
Disabilities Act (“ADA”) when COVID-19 situation improves.

• “The fact that an employer temporarily excused performance of one or more essential functions when 
it closed the workplace and enabled employees to telework for the purpose of keeping them safe 
from COVID-19, or otherwise chose to permit telework, does not mean that the employer 
permanently changed a job’s essential functions, that telework is always a feasible accommodation, 
or that it does not pose an undue hardship.”  

Jackson Lewis P.C. 
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• Title VII of the Civil Rights Act requires employers to accommodate sincerely 
held religious beliefs, observances, or practices unless doing so would cause 
an undue hardship on the employer.  

• Title VII defines “religion” as including “all aspects of religious observance or 
practice, as well as belief . . ..”  

• A belief is “religious” under Title VII if it is a sincere belief that occupies a place 
in the employee’s life parallel to that of a deity.  

Jackson Lewis P.C.  35

Religious Accommodation



• Easier to show undue hardship under Title VII:
• An accommodation will be an undue hardship when it causes more than a de minimis cost 

or burden on the operations of the employer.

• But be aware that some states and localities may have higher standards for 
what constitutes an undue hardship in the context of a religious 
accommodation.

• For example, New Jersey’s standard is similar to the ADA standard and states that 
something will be an undue hardship if it causes "significant unreasonable expense or 
difficulty, unreasonable interference with the safe or efficient operation of the workplace."

Jackson Lewis P.C.  36

Undue Hardship for Religious Accommodations



• Has the person indicated a sincerely held religious belief that qualifies for a 
reasonable accommodation? 

• Is it religious in nature?
• Is it sincerely held?

• Does that belief conflict with an employer policy or requirement?

• What accommodation does the individual seek? 

• Would the requested accommodation cause an undue hardship, and if so, are 
there any alternatives that would not? 

Jackson Lewis P.C.  37

Analysis for Religious Accommodation 



What Should We Keep In Mind If Employees Are Permitted 
To Work Remotely From Other States
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What Should We Keep in Mind if Employees Are Permitted to 
Continue to Work Remotely from States Other than Home 

• Minimum wage rate 

• Minimum salary threshold for 
salaried exempt employees 

• Different state exemption requirements 
for determining whether an employer 
is exempt from overtime 

• Additional overtime requirements 
(daily overtime/Sunday overtime/7th

day overtime, etc.) 

• De minimis rule 

• Required meal and rest breaks 

• Business expense reimbursement 
requirements 

• Frequency of pay requirement 

• Final pay requirement 

• PTO/vacation forfeiture rules 

• Paystub information 

• Predictive scheduling 

• Advance notice of pay changes 
requirements 

• Termination notice requirements 

• Paid sick leave 

• Paid family medical leave 

• All other forms of potential 
leaves of absence 
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• Harassment and discrimination 
mandatory employee/manager 
training 

• Laws regarding enforceability of 
restrictive covenants and arbitration 
agreements 

• Business registration, state and local 
taxes

• Workers’ compensation laws

• Tax withholding

• Unemployment compensation laws

• FMLA coverage



Thank you. 


