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Background



Nomenclature

• Mandate – vaccination 

requirement

• Preference – preferential 

treatment 

• Incentive – rewards for 

vaccination



Why the interest?

• OSHA General Duty Clause. Employers must ensure the workplace is “free 

from recognized hazards that are causing or likely to cause death or serious 

physical harm to [their] employees.”

• “Protecting Businesses and Workers from COVID-

19 Emergency Amendment Act of 2020.” Required

all private employers and DC agencies to take

measures to protect workers from COVID-19.  

Extended on Feb. 3, 2021.

• Negligence. Plaintiffs argue that companies 

have a duty to them to provide a safe 

environment.  Class action litigation has so far

affected nursing homes the most.

https://lims.dccouncil.us/downloads/LIMS/45472/Signed_Act/B23-0870-Signed_Act.pdf
https://www.natlawreview.com/article/dc-council-passes-protecting-businesses-and-workers-covid-19-declaration-2021


Frequently Asked Questions - OSHA
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Link here.  

https://www.osha.gov/coronavirus/faqs#vaccine
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Link Here.

https://myemail.constantcontact.com/A-Letter-from-Mayor-Muriel-Bowser.html?soid=1101929463481&aid=ECSJLToAAVs


Employee Vaccination



What laws bear upon this?

• Emergency Use Authorization (EUA)

• Occupational Health and Safety Act (OSHA)

• Americans with Disabilities Act (ADA) – Title I

• Title VII – Religious Discrimination

• Genetic Information Nondiscrimination Act (GINA)

• Contract Law

• Other State Laws



Emergency Use Authorizations (EUAs)

• History. The EUA statute was added to the Food, Drug and Cosmetic Act (“FDCA”) in 

2004 to give the government increased flexibility to respond to a chemical, biologic, 

nuclear or radiation threat.

• Who.  The authority to issue an EUA is granted by statute that permits the Secretary of 

Health & Human Services to “authorize the introduction into interstate commerce … of”

• What. “A drug, device or biological product intended for use in an actual or potential 

emergency,” in a public health crisis.  21 U.S.C. s. 360bbb-3(a)(1). This includes an 

emergency use of a product that the FDA has approved as safe and effective in other 

circumstances.  Id. at s. 360bbb-3(a)(2).

• When.  An EUA is may issue if the Secretary concludes that it is reasonable to believe the 

drug “may be effective in diagnosis, treating or preventing … a serious or life-threatening 

disease or condition”; “the known and potential benefits of the product … outweigh the 

known and potential risks” of the drug; and a determination that “there is no adequate 

approved, and available alternative to the product for diagnosing, preventing or treating 

such disease or condition[.]” Id. at s. 360bbb-3(c).
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What does the FDA said about the EUA?
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EUA Statutory Language

Under 21 U.S.C. § 360bbb-3(e)(1)(A)(ii)(III), 

with respect to the emergency use of an 

approved product, the Secretary shall, for a 

person who carries out any activity for which 

the authorization is issued, establish such 

conditions on authorization as the Secretary 

finds appropriate including conditions 

designed to ensure that individuals to whom 

the product is administered are informed “of 

the option to accept or refuse administration 

of the product, of the consequences, if any, 

of refusing administration of the product, 

and of the alternatives to the product that 

are available and of their benefits and risks.”

• To whom does this limitation apply?  

− Manufacturers? Distributors?

− Others?

• What “consequences” are meant?

− Health? Employment? 

− Access to services? Others?
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Absence of Case Law

In Legaretta v. Macias, No. 21-cv-179 MV/GBW, 2021 WL 833390 (D.N.M.  

Mar. 4, 2021), plaintiff, an employee at the Dona Ana County Detention 

Center, has sued because the defendant is requiring first responders to 

receive a COVID-19 vaccination as a condition of ongoing employment.  

Plaintiff asserts this is in direct violation of 21 U.S.C. s. 360bbb-3 and seeks 

a temporary restraining order.  But the Plaintiff failed to comply with a notice 

statute.  Fed. R. Civ. P. 65(b)(1).  Instead, the court has ordered expedited 

briefing.

Note:  FDA could replace the EUA with approvals for the vaccines in the 

future.
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What has the EEOC said about mandates?

In December 2020 guidance, the Equal Employment Opportunity 

Commission (EEOC) stated: 

• Administration of a COVID-19 vaccine to an employee is not a medical 

examination. 

• Simply requesting proof of receipt of a COVID-19 vaccination is not likely 

to elicit information about a disability and, therefore, is not a disability-

related inquiry.

• “If an employer requires vaccinations when they are available, how should 

it respond to an employee who indicates that he or she is unable to 

receive a COVID-19 vaccination because of a disability?” “Because of a 

sincerely held religious practice or belief?”
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https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


What has OSHA said about mandates?

• OSHA requires employers who have more than 10 employees (both full and part time) for 

at least one day during the calendar year, to maintain an OSHA 300 log and complete an 

OSHA 300A Summary Form.

• OSHA recently advised that if you require your employees to be vaccinated as a 

condition of employment (i.e., for work-related reasons), then any adverse reaction to the 

COVID-19 vaccine is work-related.  The adverse reaction is recordable if it is a new case 

under 29 C.F.R. s. 1904.6 and meets one or more of the general recording criteria in 29 

C.F.R. s. 1904.7 (e.g., days away from work, restricted work or transfer to another job, 

medical treatment beyond first aid).

• OSHA adds that if you merely recommend COVID-19 vaccines and taking the vaccine is 

truly voluntary without effect on the employee’s performance rating or professional 

advancement, OSHA will not require you to record adverse effects from COVID-19 

vaccines.  It does not matter whether the employer makes the COVID-19 vaccine 

available to employees at work or makes arrangements for employees to receive the 

vaccine  as long as the offering is truly voluntary.
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https://www.osha.gov/coronavirus/faqs#vaccine


ADA Title I – Disability Discrimination

• Employers must provide a reasonable accommodation to “disabled” employees to allow 

them to perform their essential job functions unless doing so would constitute an undue 

burden on the employer.

• The “disabled” include those with “a physical or mental impairment that substantially 

limits one or major life activities of such individual, a record of such impairment; or being 

regarded as having such an impairment.”

• The process of investigating workplace accommodation options that do not constitute an 

undue hardship should be flexible and interactive.

• Employers do not have to provide a reasonable accommodation to employees who pose 

a “direct threat” to the health or safety of others.



Is COVID-19 a “Direct Threat?”

• The EEOC has stated, “The ADA allows an employer to have a qualification 

standard that includes ‘a requirement that an individual shall not pose a direct 

threat to the health or safety of individuals in the workplace.”

• A direct threat is a significant risk of substantial harm to health or safety that 

cannot be eliminated or reduced by reasonable accommodation.

• This requires an individualized assessment 

based on a reasonable medical judgment, using 

the most current medical knowledge and/or the 

best available objective evidence of the 

individual’s present ability to perform safely 

the essential functions of the job.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


Individualized Assessment

The employer must consider: 

• the duration of the risk 

• the nature and severity of the potential 

harm 

• the likelihood that the potential harm will 

occur 

• the imminence of the potential harm.

• Undue Hardship. An employer cannot 

exclude an employee from the workplace 

unless there is no way to provide a 

reasonable accommodation (absent 

undue hardship) that would eliminate or 

reduce the risk so the unvaccinated 

employee does not pose a direct threat; 

e.g., telework, mask-wearing, social 

distancing, negative test, etc.

• Exclusion. If it not possible to reduce the 

threat to an acceptable level, EEOC

guidance provides that an “employer can 

exclude the employee from physically 

entering the workplace, but this does not 

mean the employer may automatically 

terminate the worker.”
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Crossing the Line?

• Asking why an individual did not receive a vaccination, may elicit information 

about a disability and would be subject to the pertinent ADA standard that they be 

“job-related and consistent with business necessity.”

• Screening questions preceding vaccination are disability-related and, thus, 

protected under the ADA.

• Recommendation. If an employer requires employees to provide proof that they 

have received a COVID-19 vaccination from a pharmacy or their own health care 

provider, the employer may want to warn the employee not to

provide any medical information as part of the proof in order

to avoid implicating the ADA.

18



Title VII – Religious Discrimination

• Prohibits an employer from discriminating against any employee on the basis of, among 

other categories, religion.

• The employer must provide a reasonable accommodation for the religious belief, practice 

or observance unless it would pose an undue hardship on the employer.

• An “undue hardship” exists when there is more than a de minimis cost or burden on the 

employer.

• Philosophical beliefs or strong moral or ethical objections are not religious beliefs and are 

not protected.



Small v. Memphis Light, Gas & Water, 141 S.Ct. 1227 (2021)

• The U.S. Supreme Court has just denied a petition for writ of certiorari to review the “de 

minimis cost” test associated with providing a religious accommodation under Title VII. 

• Justices Gorsuch and Alito strongly dissented from the denial of the petition for writ of 

certiorari.  

− Both asserted that the court in this decision had “dramatically revised – really, undid –
Title VII’s undue hardship test and that in all other comparable statutorily protected 
civil rights the test is undue hardship consistent with the ‘plain words’ of Title VII.”  

− They argued there was no procedural explanation for the court’s decision.
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Genetic Information Nondiscrimination Act

• The EEOC has said: 

− GINA does not prohibit employers from asking employees whether they have had 
contact with anyone diagnosed with COVID-19 or who may have symptoms 
associated with the disease.

− Administering a COVID-19 vaccination to employees or requiring employees to 
provide proof that they have received a COVID-19 vaccination does not implicate Title 
II of GINA because it does not involve the use of genetic information to make 
employment decisions, or the acquisition or disclosure of “genetic information.”

• However,

− Employers may not use genetic information to make decisions related to the terms, 
conditions and privileges of employment.

− GINA does preclude employers from asking employees medical questions about 
family members as may be typical in a pre-screening questionnaire.

− Employers may not acquire or disclose genetic information except in six narrow 
circumstances.
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Contract Law

• Does your company contract with:

− Employees

− Independent Contractors

− A union (collective bargaining)

− Government

• You may not be able to mandate vaccination unless:

− The contract allows for it.

− You amend the contract in exchange for additional consideration.

− You bargain over vaccination in the case of collective bargaining agreements.

− Government contracts impose additional restraints and considerations.

• Also consider quasi-contract and promissory estoppel risks.
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Confidential Information

• Immunization records can be protected health information (“PHI”) under HIPAA.

− PHI is individually identifiable information relating to the past, present or future health status of 
an individual that is created, collected or transmitted, or maintained by a HIPAA-covered entity 
in relation to the provision of healthcare, payment for healthcare services or use in healthcare 
operations.

− Most employers are not “covered entities” within the meaning of HIPAA and, thus, not covered 
by its Privacy Rule.  Covered entities include certain health care providers, health plans, and 
health care clearinghouses.

− A health care provider that is a covered entity under HIPAA may tell an employer whether an 
employee has received a vaccine only if the employee has authorized the disclosure in writing 
or some other HIPAA exception applies

• Employers may ask their employees whether they have received the vaccine, but to get  the 
information directly from a HIPAA covered entity, employers need a written HIPAA authorization from 
the employee.

• The EEOC requires that all medical information about a particular employee be stored 

separately from the employee’s personnel file.
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District and State Laws

• Anti-Discrimination. The District and States have their own anti-

discrimination and public accommodation statutes.  Many cities and 

counties also have them.

• Privacy. The District and States also have their own privacy and 

confidentiality statutes and common law.

• Worker’s Compensation. They also enforce workers’ compensation 

regimes.

− If an employer mandates a vaccine, an employee’s adverse medical 
reaction to a vaccine may trigger coverage under the workers’ 
compensation regimes.

− Some firms also predict stress-related worker’s compensation claims 
due to the COVID-19 pandemic.
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State Laws – Anti-Discrimination

• D.C.: Prohibits discrimination on the basis 

of disability. D.C. Code s. 2-1402.11

• Va.: Discrimination against otherwise 

qualified persons with disabilities by 

employers prohibited. Va. Code s. 51.5-41.

• Md.: Prohibits employment practices that 

discriminates on the basis of physical or 

mental disability provided the individual 

can perform the job in question with or 

without reasonable accommodation.  

Md. Code s. 20-601 et seq.



D.C. - Privacy

• Invasion of Privacy. DC recognizes all four common law invasion-of-privacy claims:

− Intrusion upon solitude or seclusion

− Public disclosure of private facts (e.g., unreasonable publicity given to one’s private 
life)

− False light privacy (e.g., publicity that normally places the other in a false light before 
the public)

− Appropriation of one’s name or likeness.

Dresbach v. Doubleday & Co., 518 F. Supp. 1285 (D.D.C. 1981).

• Non-Disclosure. The Protecting Businesses and Workers from COVID-19 Emergency 

Amendment Act permits employers to establish policies that require employees to report a 

positive COVID-19 test, provided the employer does not disclose the identity of an 

employee who tested positive except to the Department of Health or other agency.
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Patron Vaccination



ADA Title III – Disability Discrimination

• Prohibits discrimination on the basis of disability in the activities of places of public 

accommodations.

• Requires that a public accommodation be reasonably modified for disabled individuals.  

This is an individualized inquiry to determine whether the modification would be 

reasonable under the circumstances and necessary for the individual, yet not work 

“fundamental alteration.”

• A “fundamental alteration” is a “modification that is so significant that it alters the 

essential nature of the goods, services, facilities, privileges, advantages or 

accommodations offered.”

• The owner of a place of public accommodation has an affirmative defense when the 

plaintiff poses a “direct threat” to the health or safety of others.



Places of Public Accommodation

Some Examples:

• Inns, hotels, motels

• Restaurants

• Motion picture houses, theaters, concert halls, sports arenas, stadiums, or other places of 

exhibition or entertainment

• Retail establishments
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State Laws – Public Accommodation

• D.C.: It shall be an unlawful discriminatory practice to deny, directly or indirectly, any 

person the full and equal employment of the goods, services, facilities, privileges, 

advantages, and accommodations of any place of public accommodations on the basis 

of disability.  D.C. Code s. 2-1402.31.

• Va.: It is an unlawful discriminatory practice for any person, including the owner, lessee, 

proprietor, manager, superintendent, agent, or employee of any place of public 

accommodation, to refuse, to withhold from, or deny any individual, or to attempt to reuse, 

withhold from, or deny any individual, directly or indirectly, any of the accommodations, 

advantages, facilities, services or privileges made available in any place of public 

accommodation… on the basis of … disability….  Va. Code s. 2.2-3904B.

• Md.: An owner or operator of a public of public accommodation or an agent or employee 

of the owner or operator may not refuse, withhold from, or deny to any person any of the 

accommodations, advantages, facilities or privileges of the place of public 

accommodation because of the person’s … disability.  Md. Code s. 20-304.



No Vaccine Passports Allowed.

• A few jurisdictions have banned vaccine mandates

(“passports”) for patrons:

−Florida

−Texas

−Utah
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Immunities



PREP Act

• Limits legal liability for losses relating to the administration of medical 

countermeasures.

• The requirements for immunity include the following:

− the individual or entity must be a “covered person” 

− the legal claim must be for a “loss” 

− the loss must have a “causal relationship” with the administration or use of a 
covered countermeasure, and 

− the medical product that caused the loss must be a “covered 
countermeasure” 

• Individuals who die or suffer serious injuries caused by the administration of 

covered countermeasures are eligible to receive compensation through the 

Countermeasures Injury Compensation Program.



Who are “Covered Persons?”

• Qualified persons prescribe, administer or dispense covered countermeasures.

• Program Planners supervise or administer the administration, dispensing, distribution, 

provision or use of a vaccine.

• Manufacturers include suppliers or licensors of products and their contractors or 

subcontractors.

• Distributors engage in the distribution of drugs, biologics, or devices.

• Persons Authorized by Emergency Use Authorization or by an Authority Having 

Jurisdiction under the Act
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State Immunities

• For health care providers

• For places of vaccination

• For donors

• For volunteers



District of Columbia

The Council of the District of Columbia enacted the COVID-19 Response Supplemental 

Emergency Amendment Act of 2020 and Section 7-311 to address limitations on liability for 

certain persons performing tasks relating to the COVID-19 pandemic. The certain persons 

protected from liability include, but are not limited to the following: (i) healthcare providers; 

(ii) first responders; (iii) donors of time, professional services, equipment, or supplies 

for the benefit of persons or entities providing care for COVID-19 patients; and (iv) 

contractors who are contracted to provide healthcare services related to the District’s 

COVID-19 response. The Act was only effective until July 9, 2020, but Section 7-311 is 

effective until June 10, 2021.
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https://code.dccouncil.us/dc/council/acts/23-283.html
https://code.dccouncil.us/dc/council/code/sections/7-311.html


Virginia

• SB 5082, signed into law by Governor Northam, provides immunity from civil lawsuits to 

hospices, assisted living facilities, and related providers related to injury or death 

from exposure to COVID-19 or from other injury that was a result of lack of resources due 

to the COVID-19 disaster.

• Virginia Code Sections 8.01-225.01-.02 provide immunity to all healthcare providers 

during a disaster, for response to a disaster or withholding from healthcare when a state 

or local emergency has been declared. The liability protection does not cover acts of 

gross negligence or willful misconduct.
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https://aboutblaw.com/Tvr


Maryland

• Pursuant to Md. Code Ann. Pub. Safety § 14-3A-06, which was in place prior to the 

COVID-19 pandemic, a healthcare provider is immune from civil or criminal liability if the 

healthcare provider acts in good faith and under a catastrophic health emergency 

proclamation.

− In 100 Md. Op. Atty. Gen. 160 (Dec. 28, 2015), the Attorney General opined that a medical 
provider who follows the criteria governing the allocation of ventilators during a flu pandemic in 
good faith is immune from liability.

• Senate Bill No. 210 was introduced on January 13, 2021, and would provide civil 

immunity from liability for a COVID-19 claim to a person who acts in compliance with 

certain statutes, rules, regulations, executive orders and agency orders, unless the 

person acted with gross negligence or intentional wrongdoing. SB 210 last reported 

adjourned sine die. House Bill No. 508 was introduced on January 15, 2021 and is a 

similar to Senate Bill 210.
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https://govt.westlaw.com/mdc/Document/N419EB4A09CE711DB9BCF9DAC28345A2A?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)#:~:text=%C2%A7%2014%2D3A%2D06.,-Immunity&text=A%20health%20care%20provider%20is,a%20catastrophic%20health%20emergency%20proclamation.
https://legiscan.com/MD/bill/SB210/2021
https://legiscan.com/MD/text/HB508/2021


Alternatives



Incentives – Employees

• For employees, companies may: 

− Give employees time off for vaccination.

− Provide the vaccine at work

− Cover the cost of vaccination

− Promote the vaccine and vaccination sites through:

• Company-wide messaging  

• Educational programs

• Not without risk, companies may: 

− Offer monetary bonuses or special recognition payments to employees who 
participate in wellness programs potentially inclusive of vaccination as one 
qualifier.

− Reserve mandates for employees who work with the highest risk clients.
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Preferences - Patrons

• For patrons, companies may:

− Require proof of negative COVID tests as an alternative to vaccination

− Expedite services for preferred vaccinated patrons available to other 
patrons.

− Provide premium service to preferred vaccinated patrons.

− Provide priority access to services to preferred vaccinated patrons.

− Provide product or service awards; e.g., free doughnuts.

• Not without risk, companies may:

− Offer services not available to other patrons.

− Reserve mandates for the highest risk patrons or circumstances.
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Questions?   

This material is for informational purposes only.  It is not 

intended to give specific legal or risk management advice, nor 

intended to address all possible risk management exposures or 

solutions.  If you would like specific legal advice for your institution, 

you should retain the services of qualified counsel.

Nathan  “Nate” A. Adams, IV
Partner

Holland & Knight LLP

Phone: 850-425-5640

nathan.adams@hklaw.com


