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Introduction



 Who is covered by the FLSA?
• An individual is covered by the FLSA if he or she is an 

employee within the meaning of the Act and
̵ engages in commerce; or

̵ engages in the production of goods for commerce; or

̵ is employed by an enterprise engaged in commerce or 
engaged in the production of goods for commerce.

• The FLSA applies to all employees of a covered 
employer, except for those specifically exempted from 
some or all of the law’s requirements. 

FLSA Overview
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 What is covered by the FLSA?
• A person is “employed” under the FLSA if suffered or 

permitted to work.

• Work performed, even though not requested, is 
compensable if the employer knows or should know the 
work is being performed.
̵ Time spent by non-exempt employees after normal work 

hours checking email remotely, texting, on phone calls, etc. 
may be compensable. 

FLSA Overview
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 The FLSA requires that most covered employees be 
paid overtime pay at one and one-half times their 
“regular rate” for hours worked in excess of 40 
during any workweek.
• Only those that satisfy one of the “exemptions” do not 

need to be paid overtime.

 This is why the exemptions and new 
Regulations are critical.

FLSA Overtime Requirements
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What is the Impact 
of the New White 
Collar Exemption 
Regulations?



• Content of the new Regulations

– Increase to minimum salary threshold:
• $35,568/yr (or $684/wk)

– Increase to highly compensated employee threshold:
• $107,432/yr (at least $684/wk)

–Inclusion of certain non-discretionary bonuses, 
commissions and incentive payments in salary 
threshold analysis (up to 10% of new salary level).

White Collar Exemptions
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 Exemptions impacted

• White Collar Exemptions

̵ Executive, Administrative, Professional

̵ “Professional” includes 

• learned professionals, 

• creative professionals, and

• computer professionals

White Collar Exemptions
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 Exemptions NOT Impacted
• Agriculture Exemption

• 7(i) Exemption - Retail Sales Exemption

• Motor Carrier Exemption

• Outside Sales Exemption

• Certain Professional Exemptions Not Subject 
to the Salary Threshold 
̵ i.e., teachers, doctors, lawyers

White Collar Exemptions
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 Does this mean all employees who make less than
$35,568 are eligible for overtime?
• Yes!

• If an employee’s current exempt status is based on one of 
the exemptions impacted (see prior slide).

• Even if he or she otherwise qualifies for an exemption.

• Unless a professional not subject to the salary threshold, 
but this is a small percentage.

What Does It All Mean?
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 Does this mean all employees who make a salary 
of more than $35,568 are exempt from overtime 
eligibility?
• No!

• They must still meet the exemption requirements.

What Does It All Mean?
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 Options: 
• Maintain exempt status and raise salary to meet new 

threshold, or

• Reclassify as non-exempt and pay the required overtime 
premium pay for all overtime hours.

Employees Making 
Less Than $35,568
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 Factors to consider: 
• Cost of increasing salary versus overtime compensation;

• Number of hours per week the impacted employees 
regularly work;

• Pay compression; and 

• Morale.

Employees Making 
Less Than $35,568
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 Candidates for continued exempt classification (and 
related salary increases): 
• Employees whose salaries are close to the threshold;

• Employees with substantial non-discretionary bonuses 
and commissions;

• Positions for which pay compression is not an issue; and

• Positions requiring significant overtime.

Employees Making 
Less Than $35,568
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 Not automatically overtime exempt!

 Still required to satisfy one of the applicable duties 
tests.

Employees Making 
More Than $35,568
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 Executive

 Administrative

 Professional

 Highly Compensated Employee

Misclassification Issues -
Key Exemptions
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 Paid salary of not less than $684 per week ($35,568 
annually), AND

 Primary duty is managing the company, or managing a 
customarily recognized department/subdivision (generally 
should be more than fifty percent of time, but may be less), 
AND

 Customarily and regularly (normally every workweek) 
directs the work of two or more full-time employees or their 
equivalents, AND

 Has authority to hire or fire OR make recommendations that 
carry “particular weight”:  rehiring, firing, promotion or other 
change in employee’s status.

Executive Exemption
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 No real authority to hire, fire, discipline, etc.

 Production employees who “supervise” on the side

 Retail assistant managers who spend substantial 
time stocking shelves and working the register

 Call center managers, “team leaders,” foremen, etc.

Common Misclassification Mistakes -
Executive Exemption
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 Paid salary of not less than $684 per week 
($35,568 annually)

 Primary duties:
• Office or non-manual work directly related to the management 

or general business operations of the company or its customers;

• Related to assisting with the running or servicing of the 
business, as distinguished from working on a manufacturing 
production line or selling a product in a retail or service 
establishment; and 

• Includes exercise of discretion and independent judgment 
with respect to matters of significance.

Administrative Exemption
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 The good ol' catch-all

• Employees who are “salaried.”

• Employees who are paid well.

• Employees who are important, valuable, good at their 
jobs.

 Administrative Assistants

Common Misclassification Mistakes -
Administrative Exemption
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 Paid salary of not less than $684 per week 
($35,568 annually).

 Primary duty is work requiring advanced
knowledge, which is work that is predominantly 
intellectual in character and requires the consistent 
exercise of discretion and judgment.

 Advanced knowledge generally means that the 
employee analyzes, interprets, or makes deductions 
from varying facts or circumstances.

Professional Exemption
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 Fields of science or learning include law, medicine, 
theology, accounting, actuarial computation, 
engineering, etc.

 Note: Applies to very limited subset of 
employees engaged in the defined professional 
activities.

 Not as ripe for errors, litigation.

Professional Exemption
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 Paid annual total compensation of $107,432 or 
more (+ at least $684/wk).

 Primary duty spent on office, non-manual work.

 Customarily and regularly performs at least one 
of the Executive, Professional or Administrative 
duties described previously.

 Not as ripe for errors, litigation.

Highly Compensated Employee 
Exemption
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 Ensure all positions have current job descriptions -
regardless of salary and exemption status.

 Identify all currently exempt employees with salaries 
under $35,568.
• Will the salary be increased to exceed the new threshold?

• Will the position be reclassified as non-exempt?

 Audit exempt employees earning a salary greater 
than $35,568.
• Use this opportunity to correct any improper 

misclassifications.

Proactive Steps Employers 
Should Take Now
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 Prepare to reclassify impacted employees.
• Develop a communications plan.

̵ Employee and manager written communications, FAQs.

̵ Prepare talking points for employee and manager 
notifications.

• Minimize the negative morale implications.
̵ Not a demotion and no effect on value as an employee.

• Provide clear guidance on pay rate and timekeeping 
practices.

• Emphasize the positive impact on employees.

Proactive Steps Employers 
Should Take Now 
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 Update relevant policies
• Timekeeping requirements;

• Recordkeeping practices;

• Pre-approval for overtime; 

• After-hours email and texting; and

• Anti-retaliation statements.

 Update offer letters and job descriptions
• Clearly state pay rate and calculation; and

• Confirm whether overtime eligible (i.e., non-exempt).

Proactive Steps Employers 
Should Take Now
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 Manager training
• How to monitor and record employees’ hours worked

• The impact of after-hours email and texting

• Time and attendance policies and requirements

• How to handle unauthorized overtime

• Ensuring no retaliation against employees who complain

Proactive Steps Employers 
Should Take Now
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 Employee training
• Complete and accurate record of hours worked

• The impact of after-hours email and texting

• Time and attendance policies and requirements

• How to request approval for overtime

• Travel time

• How to raise concerns/report non-compliance

• Emphasizing no retaliation against employees who 
complain

Proactive Steps Employers 
Should Take Now
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 The requirement for employers to reexamine 
employees exemptions provides unprecedented 
“cover.”
• The correction of past errors can be handled along with 

larger reclassification.

• Employees may be less suspicious of reclassification.

 Remember – if a state institutes a more protective 
standard than what the FLSA provides, the higher 
standard will apply.
• For example, not all states recognize the Highly 

Compensated Employee Exemption.

Final Notes
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 Can we use “comp” time to avoid paying overtime? 

 If the organization starts paying employees by the 
hour (and for overtime) but hasn’t done so in the 
past, is that an admission of wrongdoing?

 Can an organization pay previously misclassified 
employees a lump sum in exchange for a release to 
ensure they do not sue the organization? 

 Are social workers or teachers exempt from 
overtime requirements?

Common Questions
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Additional 
Questions?
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