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D.C. Bar Pro Bono Center – About Us 
➢ We match nonprofit organizations with pro bono legal counsel.

▪ Pro bono attorneys help with many different types of legal matters including 
corporate governance, IRS compliance, employment law, and real estate matters.

➢ We host in-person legal clinics to address specific issues (e.g.
governance policies, risk management, intellectual property)

➢ We sponsor trainings, webinars, and podcasts on important, real-
world legal issues facing nonprofits.

➢ We provide written resources and archived training sessions on 
our website: https://www.lawhelp.org/dc/npsb
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Today’s Presentation

A. Nonprofit Boards – Legal Background

B.  Nonprofit Director Fiduciary Duties
1. Duty of Care

2. Duty of Loyalty

3. Duty of Obedience

4. Duty to Inform



Nonprofit Boards –
Legal Background



Board of Directors – Legal Basics
➢ Nonprofit corporations are legal entities authorized to carry out the 

charitable mission of the organization.

➢ 501(c)(3) nonprofits receive a subsidy from the public in the form of tax 
deductions for donors & tax exemptions for the organization – in 
return, they are subject to additional oversight and reporting.

➢ Nonprofit corporations are required to have a Board of Directors that is 
responsible for the overall management of the organization & ensuring 
that the organization is run in the public interest.

➢ Nonprofit corporations may also have voting members – individuals 
who act like for-profit shareholders and have the right to elect Board 
members and vote on other major corporate transactions.
• Is your nonprofit a membership organization? Check bylaws to be sure
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Board of Directors – Legal Basics
➢ The Board of Directors is accountable to:

• The public
• The Attorney General/other government agencies
• The Internal Revenue Service
• Members (if you have them)
• Donors/Clients/Beneficiaries
• Employees and volunteers

➢ The Board sets the tone for the organization. Staff take their cue from 
the ethical climate established by the Board; directors should adhere to 
the highest ethical standards. 

➢ Should ensure that the organization complies with all applicable 
local/state/federal laws
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Board of Directors – Legal Basics
➢ Number of Directors – must be at least three; no legal maximum, but beware of 

quorum/operational considerations 

➢ “Independent” directors – nonprofits should limit family/financial relationships 
between board members & the organization

• “Independent” directors w/o personal interests should make up a “substantial majority” of 
the Board (i.e. 2/3).

➢ Term of office: One year, unless other term is specified in Bylaws

• Maximum length of a single term is five years

• Re-election permissible – check bylaws

➢ Board must have regular elections as required by the governing documents.  Cannot 
stay on the Board past term unless re-elected in accordance with governing 
documents
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Officers
➢ Under DC law, nonprofit must have a chief management officer (e.g. Board 

Chair/President) and a chief financial officer (e.g. Treasurer)

➢ Someone, usually a Secretary, must also be charged with keeping the books and 
records of the organization

➢ Officers individuals can, but need not be, employees of the organization; directors 
often simultaneously perform Officer roles

• In more mature organizations, CMO role often transitions to staff ED/CEO position

➢ Term of office and responsibilities of officers are set out in bylaws

➢ Fiduciary duties often apply to officers and directors (to the extent they don’t already 
overlap), but we’re focusing on directors today 
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Nonprofit Director 
Fiduciary Duties 
(and How to Satisfy Them)



Overseeing a Director’s Conduct: 
Legal Authorities

➢ The conduct of the Board, and of individual directors, is governed by:

• The D.C. Nonprofit Corporation Code. The provisions discuss the 
conduct of Board meetings, the fiduciary standards for directors and 
when a director may be held liable for his or her misconduct.  

• Common Law. The scope of fiduciary duties developed through court 
opinions interpreting common law concepts; court opinions still 
relevant for understanding the scope of FDs in a particular jurisdiction. 

• The Internal Revenue Code. As  condition for receiving the exemption 
under 501(c)(3), the organization must comply with the provisions of 
the IRC, and the directors are responsible for ensuring such 
compliance.



Overseeing a Director’s Conduct: 
Legal Authorities

➢ Who may enforce the provisions of these statutes?

• The IRS has the authority to audit a nonprofit to ensure compliance 
with the IRC.  
o Remedies – loss of exempt status and penalty taxes imposed on directors who 

misuse nonprofit’s assets for personal benefit

• Locally, the DC Office of the Attorney General has authority to ensure 
that directors are operating nonprofit for the public benefit and in 
compliance with nonprofit statute

• Fellow directors and other key stakeholders may attempt to enforce 
FDs in court proceedings 



Board Members’ Fiduciary Duties 

1. Duty of Care

2. Duty of Loyalty

3. Duty of Obedience

4. Duty to Inform



1.  Duty of Care

A nonprofit director must act in good faith, in 

the best interests of the org, and as a 

reasonable, prudent person would act under 

similar circumstances. 

• Be informed, use common sense, and be diligent in 

exercising your duties as a board member; 

• Attend Board meetings and committee meetings & 

read meeting materials/reports;

• Engage in open debate & necessary inquiry; and

• Review financial records & understand financial 

situation.





1. Duty of Care: Information & 
Delegation
➢ In exercising their duties, a director may work “on the ground” and gather first-hand 

experience/knowledge of how the org functions, especially with “working” boards

➢ More commonly, directors delegate critical functions to staff, outside 
experts/professionals, and to committees acting within their subject area

➢ Delegating these functions does not abdicate a director’s responsibilities – the Board still 
has ultimate responsibility for overseeing and managing the affairs of the organization.

• Board should create systems of information flow/reporting so all directors remain informed of 
critical work and internal developments 

• Directors should independently evaluate position taken by other Board members, staff, 
committees, and consultants and ask for clarification/additional information if necessary

• Directors cannot ignore red flags indicating that delegated bodies are not performing 
effectively/reliably



2. Duty of Care: Board Meetings
➢ The Board may only act at a duly called Board meeting, where 

proper notice has been given and a quorum is present.

➢ Unless bylaws prohibit, a Board member can participate via 
electronic communication (web/conference call) provided the 
director can hear the other directors, speak, and vote.  

➢ A Board member cannot vote by ballot, and proxy voting is not 
allowed.

• You can’t cast an informed vote if you’re not present for debate & 
information-sharing 



2. Duty of Care: Board Meetings
➢ The only exception to “in person meeting” rule is acting via 

unanimous written consent

➢ Unanimous written consent requires:
• The action to be taken is clearly spelled out (e.g. in attached resolution); 

and
• All directors then serving on the Board (i.e., on an 11 person Board – all 11 

members) agree in writing to the action.
o Email consent is acceptable provided the action to be taken is specified in 

the director’s written agreement, and it is clear who is sending the email 
(i.e., identifiable footer)

➢ No hybrids – either vote in person, or via unanimous written consent 



2. Duty of Care: Board Meetings

➢ Review your by-laws for rules about:
◦ How often must meetings be held 

◦ Schedule for regular meetings

◦ Procedure for calling special meetings

◦ When to meet 

◦ How much notice of meetings is required, how notice is given

◦ How many directors make up a quorum

◦ Attendance requirements/thresholds  
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3. Duty of Care: Financial Governance
➢ Financial condition and sustainability

• Understand the high-level financial health of the organization; make strategic 
decisions re: trends in fundraising/revenue, expenditures, & reserves

➢ Fiscal controls & appropriate expenditures

• Enact fiscal control policies, perform financial review, & oversee audit (for larger 
orgs) to prevent fraud/mismanagement and ensure that funds are spent only on 
approved/legal expenses 

➢ Accounting & restricted fund management 

• Ensure that accounting functions are properly delegated and overseen; if org has 
restricted funds, ensures that they are carefully segregated and managed 





4. Duty of Care: Risk Management

➢ 1. Assess the risks

• Board should either perform or delegate risk assessment functions; what 
would A Really Bad Day look like at your organization?

➢ 2. Mitigate the risks

• Board should drive the adoption of policies & procedures to minimize 
known risks – safety policies, screening, training, etc.  

➢ 3. Insure against risks

• Board should engage with insurance brokers/providers to purchase 
adequate insurance to protect itself and the organization against 
inevitable liabilities



5. Duty of Care: Employment Practices
➢ The board is the boss with respect to the ED/CEO – especially for 

younger orgs, should play active role in HR/employment compliance

➢ Payroll withholding 

• Unpaid payroll tax liabilities can trickle up to the board/officers of the org!

➢ Executive Compensation 

➢ The Board is solely responsible for setting reasonable CEO/ED compensation

➢ Inclusion/anti-harassment/whistleblowing 

• Board cannot be complacent when it comes to culture, DEI, and creating a 
culture of anti-harassment/reporting of HR issues 





7. Duty of Care: Liability Limitations

➢ Business Judgement Rule: Common law concept relevant to board’s liability: 
If all 3 prongs are met, decisions of the board are given respect and 
deference – even if results are bad
o Supports risk-taking and proactive posture for corporate entities 

➢ Under the business judgment rule, the presumption is that in making its 
decisions, Board acted:
1. In good faith;

2. On an informed basis; and 

3. In the honest belief that the action was in the organization’s best  interests.

➢ Does not apply to criminal activity, fraud, or willful misconduct.



7. Duty of Care: Liability Limitations

➢ DC law generally limits Director liability unless:
• The director receives a financial benefit from the organization to which he or she 

is not entitled;
• There is an intentional infliction of harm or violation of criminal law; or
• There is an unlawful distribution of the nonprofit’s assets.

➢ If a director is sued with respect to any conduct which they reasonably 
believed to have been in the best interests of the organization, the 
director is entitled to indemnification by the organization – mandatory 
under DC law.

➢ Directors’ and officers’ liability insurance (D&O) funds indemnification & 
provide additional protection.



2.  Duty of   
Loyalty

A Board member is obligated to act in the 
organization’s best interests and not use their 
position to advance the interests of themselves 
or third parties (e.g., family members; another 
organization/business with which the Board 
member is associated)



Duty of Loyalty
➢ In particular, a director must: 

• avoid conflicts of interest;

• not usurp a corporate opportunity without first 
offering it to the organization; and

• maintain confidentiality of non-public 
information about the organization.



1. Duty of Loyalty: Conflicts of Interest

➢ What is a Conflict of Interest?
• Where a Board member has a direct or indirect financial interest in 

a transaction involving the organization.

➢ Concern is that member may advocate for approval of a 
transaction for reasons other than the benefits that 
would accrue to the organization.



1. Conflicts of Interest - IRS Rules
➢ Duty of loyalty intersects with IRS rules regarding “private inurement” and “private benefit”

• “No part of the net earnings of the corporation shall inure to the benefit of, or be
distributable to its members, trustees, officers, or other private persons...”

➢ Excess Benefit Transaction: A transaction which provides an insider with an economic benefit 
that exceeds the value received by the nonprofit in return. 

• If an organization engages in an excess benefit transaction, the IRS may impose an excise 
tax on any insider who is a recipient of excess benefits, as well as the managers who 
approve the transaction.

➢ The Takeaway: Board members must ensure that insiders (e.g. other directors, officers,
executive staff, & their family members) do not receive favorable treatment, or the
organization may lose its tax-exempt status.



3rd Party 
Entity

Covered 
Individual

Nonprofit

Potential Transaction
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1. Conflicts of Interest - Managing COIs
➢ Managing COIs are key for preventing excess benefit transactions

➢ Step 1 – Disclose & Remove: Directors must abstain from participating in 
discussion and voting if a conflict of interest exists, or if it reasonably appears 
that way. Directors should affirmatively disclose whenever there is a potential 
conflict.

➢ Step 2 – Debate & Analysis: After disclosure/discovery of a potential conflict, 
it is the role of the disinterested Board members to decide if conflict exists 
and to approve/disprove the transaction in light of the potential conflict.
• Transactions may still be approved if, after analysis and deliberation, they are in 

the best interests of the organization. Consider alternatives and weigh cost, 
quality, need for transaction/service, etc.

➢ Adopt a written COI policy and consult with counsel if needed.

➢ Take detailed notes regarding COI management practices/processes



1. Conflicts of Interest –
CEO Compensation
➢ Setting the compensation of top executives is a unique function of nonprofit 

boards and often involves conflicts of interest

➢ IRS is extremely concerned about overcompensating directors – a classic way to 
commit an excess benefit transaction

➢ Through effective management of the compensation process, an organization 
may shift burden to the IRS of establishing excessive compensation

➢ IRS “Safe Harbor”: If procedures are followed, the organization creates a 
“rebuttable presumption” that executive pay is reasonable

➢ IRS must then establish unreasonable compensation through other evidence

➢ Directors are also insulated from liability if procedures are followed



1. Conflicts of Interest –
CEO Compensation
4 Elements of IRS Safe Harbor: 

➢ Prior Approval: Compensation must be approved in advance by an authorized 
body (entire board; compensation committee)

➢ No Conflicts of Interest: No person voting on compensation may have a 
personal, professional, or other conflicting interest with the person receiving the 
compensation 

➢ Reliance on Adequate Data: Board should rely on information that establishes 
comparability of compensation vs. peer organizations (e.g. 990s from peer 
organizations; compensation consultants; compensation reports)

➢ Adequate Documentation: Executive compensation decisions should be properly 
documented at the time they are made, including info re: decisionmakers and 
the data relied upon 



1. Duty of Loyalty: 
Director Compensation

➢ Director Compensation: Directors are never compensated 
for Board service, but may be reimbursed for out-of-pocket 
expenses incurred on behalf of the organization.

• They may also be compensated for the fair value of any other 
services they provide to the organization.

• But remember – run through COI process first! 

➢ Loans from the organization to directors are illegal in D.C.



2. Duty of Loyalty: Usurpation of the 
Organization’s Opportunities

➢ When a Board member is presented with a business opportunity, and he or 
she knows or reasonably should know it would be of interest to the 
organization, the Board member must disclose to the organization –
disinterested directors can then decide whether the organization should act 
or decide to not act.

➢ When faced with a business opportunity, a director should ask:

• Would the organization likely be interested?

• Has the organization expressed an interest?

➢ Does not matter whether he or she learned of it through their position with 
the organization or otherwise.

➢ If the organization declines, the director can take advantage of opportunity.



3. Duty of Loyalty: Maintaining 
Confidential Information 

➢ Directors should not disclose information about the 
organization’s activities or operations unless:
• there has been general public disclosure;
• information is a matter of public record; 
• the information is a matter of public knowledge; 

or
• the director is required by law to disclose the 

information.



3.  Duty of 
Obedience

➢ A Board member must follow the 
organization’s purposes and goals as set out in 
bylaws, articles, and mission statement.

➢ The Board member must also obey any 
policies or procedures adopted by the Board.

➢ The Board member must obey all federal, 
state and local laws and regulations, and take 
steps to ensure that the organization does as 
well. 

➢ Per IRS – establishing good governance 
practices, and especially governance policies 
(e.g. COI, whistleblower, document retention) 
supports organization-wide legal compliance 



➢ Minutes of all Board and committee meetings should be prepared within 
the later of 60 days or the next meeting (IRS) and kept permanently.

➢ IRS requires that certain records be maintained and made available for 
public inspection/copying. Failure can result in penalty tax. These 
documents are:

• The nonprofit’s Form 1023, application for exempt status;

• The Form 990 for the past three years.

o If a nonprofit does not have any of these documents, they must file Form 4506 
with the IRS, requesting a copy.  

Duty of Obedience: 
Ensuring Proper Record Keeping



Duty of Obedience: 
Ensuring Proper Record Keeping
➢ Under the D.C. Nonprofit Code, a nonprofit must maintain at its principal 

offices copies of the following:
• Articles of Incorporation and Bylaws;
• Minutes and accounting records for past three years;
• Communications to membership for past three years;
• Names and business addresses of officers and directors;
• Most recent biennial report;
• If a membership organization, an accurate membership list that includes 

names, addresses, and voting class of all members. 

➢ There is no penalty for failure to do so, although directors and members 
have a right to inspect the records and can sue to enforce that right.  



4.  Duty to 
Inform

➢ Directors must inform fellow Board members 
of any wrongdoing or material information 
relating to wrongdoing/legal violations/ 
breaches of legal duties that they discover in 
the course of their service 
• Officers must also “report up” relevant information to 

superior officers and/or the Board


