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COVID-19 Relief Options

https://www.sba.gov/funding-programs/loans/covid-19-relief-options
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The Treasury Department is Delivering 
COVID-19 Relief for All Americans

https://home.treasury.gov/policy-issues/cares
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Government Response to Coronavirus, COVID-
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https://www.usa.gov/coronavirus
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COVID-19 Vaccines: Employment Law Implications

o Generally
o The Americans with Disabilities Act(the “ADA”)

o Prohibits employers with 15 or more employees from discriminating against people because they have a disability.

o Section 504 of the Rehabilitation Act of 1973

o Prohibits employers that receive federal financial assistance from discrimination against people because they have a 
disability.

o The Genetic Information Non-discrimination Act (“GINA”)

o Prohibits employers with 15 or more employees from acquiring and using employee genetic information to make 
employment decisions.

o Pre-Pandemic

o Barred health-related questions, medical examinations, and medical procedures unless job related and consistent 
with business necessity.

Smart in Your World

Health-Related Questions and Medical Examinations and Procedures
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o On December 16, 2020, the Equal Employment Opportunity 
Commission (EEOC) issued guidance addressing COVID-19 vaccinations 
in the wake of the Food and Drug Administration’s emergency use 
authorization of the Pfizer-BioNTech and Moderna vaccines. 

o On February 27, 2021, the FDA also issued an EUA for the single dose 
Janssen (Johnson & Johnson) COVID-19 vaccine 

o The EEOC’s guidance follows multiple rounds of guidance addressing 
how employers may navigate COVID-19 health and safety risks while 
complying with workplace anti-discrimination laws

o Americans with Disabilities Act (ADA)

o Title VII of the Civil Rights Act of 1964 (Title VII)

o Age Discrimination in Employment Act (ADEA)

o Genetic Information Discrimination Act (GINA)

COVID-19 Vaccine Guidance
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oGenerally, yes, but employers may have to accommodate employees who 
decline the vaccine for disability-related reasons
oADA requires employers to provide reasonable accommodations to qualified 

employees with a disability unless doing so would result in an undue hardship

o Employers also do not have to accommodate a disability if the individual would pose 
a direct threat to the health or safety of individuals in the workplace

oHowever, if a safety-based vaccination requirement screens out or tends to screen 
out an employee with a disability, the employer must show that an unvaccinated 
employee would pose a direct threat due to a “significant risk of substantial harm to 
the health or safety of the individual or others that cannot be eliminated or reduced 
by reasonable accommodation”

Can Employers Require Employees to Get a COVID-19 
Vaccine?
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oEmployers should conduct an individualized assessment of four factors to 
determine whether a direct threat exists:
oThe duration of the risk

oThe nature and severity of the potential harm

oThe likelihood that the potential harm will occur

oThe imminence of the potential harm 

oThe upshot: will an unvaccinated employee expose others to the virus at 
work?  If so, is there any way to provide a reasonable accommodation that 
would reduce this risk so that there is no direct threat?

Can Employers Require Employees to Get a COVID-19 
Vaccine?
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oWhat reasonable accommodations may be available to reduce the risk of 
allowing an unvaccinated employee in the workplace?
oSocial distancing

oMask usage

oReconfiguring workspaces

oEliminating common spaces

o Increased ventilation

oReduced office capacity 

Can Employers Require Employees to Get a COVID-19 
Vaccine?
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OSHA Guidance 

o Issued on January 29, 2021 

oLays out procedures for a safe and healthy 
workplace in light of COVID-19 pandemic

oRelative to the vaccine, the guidance states that 
employers should: 
o Provide the vaccine at no cost to employees 

o Not distinguish between employees who have and 
have not been vaccinated. Everyone should continue 
to follow protective measures, including wearing a 
face covering and remaining socially distant.  
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oIf there is no reasonable accommodation that will reduce the direct 
threat to other individuals to an acceptable level, the employer can 
exclude the employee from physically entering the workplace, but 
should not automatically terminate the employee without:
oDetermining whether any other rights apply under federal, state, or local 

EEO laws

oDetermining whether there are any alternatives (e.g., permitting telework, 
providing leave, etc.) by engaging in an interactive process 

oDetermining whether the accommodation would result in undue hardship

Can Employers Require Employees to Get a COVID-19 
Vaccine?
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oEmployers may also have to accommodate employees who decline the 
vaccine for religious reasons 

oTitle VII requires employers to provide reasonable accommodations for 
sincerely held religious beliefs, practices, or observances unless doing so 
would result in an undue hardship (i.e., more than a de minimis cost or 
burden on the employer)

oEEOC guidance states that employers should generally presume an 
employee’s asserted religious belief or practice is sincerely held, unless 
there is an objective basis to question it

Can Employers Require Employees to Get a COVID-19 
Vaccine?
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EEOC COVID-19 Guidance: One Major Ambiguity
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oIf an employer (or contracted third party of the employer) administers a 
COVID-19 vaccine to employees, is that a “medical examination” for 
purposes of the ADA?
oNo, but pre-screening vaccination questions may implicate the ADA provision on 

disability-related inquiries, which requires the employer to show that the questions 
are “job-related and consistent with business necessity”

oThis means that the questions are permitted only if excusing an employee from 
responding to them would pose a direct threat to the health or safety of himself or 
others 

oAnalysis only required if vaccination is mandatory and vaccine is not provided by 
unrelated third-party 

COVID-19 Vaccine Guidance: Other Considerations
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oIs asking or requiring an employee to show proof of receipt of a 
COVID-19 vaccination a disability-related inquiry?
oNo, but if an employee is not vaccinated and the employer asks follow-up 

questions as to why, these questions may constitute a disability-related 
inquiry 

oFollow-up questions must be job-related and consistent with business 
necessity

oEmployers should instruct employees not to provide any medical 
information along with proof of vaccination

COVID-19 Vaccine Guidance: Other Considerations
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COVID-19 Vaccine Guidance: Other Considerations

oAre you required to negotiate about a vaccine program or the impact of the 
program with a union?

oDuty to bargain about terms and conditions of employment

oIs there a management rights clause in your collective bargaining 
agreement?

oWhat is the impact on union relations?

Smart in Your World

Unionized Workplaces
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COVID-19 Vaccine Guidance: Other Considerations

o Several jurisdictions have passed laws or issued guidance requiring employers to provide 
employees with paid sick leave to obtain the COVID-19 vaccine:
o New York: employers must allow employees to take paid leave to be vaccinated, not to exceed 

four hours per injection unless greater amount specified by collective bargaining agreement
o Leave can’t be charged against existing leave entitlements
o Anti-retaliation provision 

o California: expands supplemental paid sick leave to be used for vaccination, up to a maximum of 
80 hours for FTEs
o Covered employers: 25+ employees

o Illinois: state DOL issued guidance stating that employers mandating vaccinations must provide 
paid leave/other compensation to employees, and employees should be allowed to use paid sick 
leave or other PTO for their own and family members’ vaccination appointments 

Smart in Your World
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Even if you can mandate 
the vaccine, should you? 
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Source: Pew Research Center
Available at: 
https://www.pewresearch.org/science/2021/03/05/growin
g-share-of-americans-say-they-plan-to-get-a-covid-19-
vaccine-or-already-have/
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Even if you can mandate the vaccine, should you? 

o Employee Relations
o Morale 

o Liability
o Risk of Legal Action Resulting from Adverse Reactions to the Vaccine
o Risk of Legal Action by Individuals who Contract COVID-19 in the Workplace.

o What to Do
o Familiarize yourself with, and carefully follow, all applicable federal, state, and local guidance.
o Educate employees about the vaccines’ benefits, safety, and efficacy.
o For employers that decide against mandating vaccination, consider offering bonuses and other financial 

incentives to encourage employees to get vaccinated.

Smart in Your World

Pros and Cons:
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COVID-19 Vaccine Considerations

o What should an employer do if it does not want to mandate vaccines, but some employees refuse 
to return to work without a mandatory vaccine program in place?

o How should an employer respond if an employee wants to know which of his or her co-workers 
has been vaccinated?

o How should an employer respond if a customer wants to know about an employee’s vaccination 
status?

o Can an employer ask job applicants if they’re vaccinated, and if so, at what stage of the process?

o What should an employer do if an employee refuses to get vaccinated but the employer doesn’t 
want to fire them?

Smart in Your World

Managing Employee and Customer Relations:
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COVID-19 Vaccine Considerations

o Can an employer institute different vaccine policies for different classes of employees?  What 
about employees in different jurisdictions?

o What happens if an employer’s mandatory vaccination program results in a disparate impact on 
a certain protected class?

o Once the vaccine becomes more widely available, should employers consider hosting 
vaccination events like they do for annual flu shots?

o Should employers consider implementing incentive programs to encourage vaccine uptake?

o What is the best messaging strategy to encourage employees to get the vaccine voluntarily?

Smart in Your World

Managing Employee and Customer Relations:
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COVID-19 Vaccine Guidance

o For employers that decide to mandate vaccination:

o Develop a plan.

o Cover any uninsured cost.

o Reasonably accommodate employees who have a medical or religious objection to getting 
vaccinated.

o Enlist human resources professionals to coordinate the vaccination program.

o Keep vaccination and other employee health information confidential and stored separately from 
general personnel files.
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Best Practices
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