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About Us:

D.C. Bar Pro
Bono Center

We match D.C. nonprofit organizations with
pro bono legal counsel

= Volunteer attorneys help with many different types of
legal matters including corporate governance, IRS
compliance, employment law, real estate, etc.

We host in-person legal clinics to address
specific topics (e.g. governance policies, risk
management, intellectual property)

We sponsor trainings, webinars, and podcasts
on real-world legal issues facing nonprofits

We provide written resources and archived
training sessions on our website:
www.lawhelp.org/dc/ced



http://www.lawhelp/org/dc/ced

» Section 501(c)(3) of the Tax Code provides
that a nonprofit cannot participate in, or
intervene in (including the publishing or

Nonprofit distributing of statements), any political

Advocacy: campaign on behalf of (or in opposition to)

any candidate for public office

Legal > Section 501(c)(3) also provides that a
Background nonprofit cannot, as a substantial part of its
activities, carry on propaganda, or otherwise
attempt to influence legislation (“lobbying”)

Cannot use federal funds to engage in lobbying




1. Political Campaign Intervention — Prohibited!

2. Lobbying — Allowed, But Limited

Today’s Session

3. Advocacy — Allowed, Unlimited




Political Campaign
Intervention




Political

Campaign
Intervention

» IRS enforces an “absolute prohibition” against

political intervention — activities for or against
candidates for elective public office

» Any activities undertaken by a nonprofit must

>

be non-partisan

Nonprofits cannot:

= Support, endorse or oppose candidates for any level of
public elected office, domestically or abroad;

= Donate or loan money, property, or staff time to
candidate campaigns;

= Allow campaigns to use the nonprofit’s property,
resources, or media/publication platforms;

= Link out to websites, articles, or other materials that
favor/oppose particular candidates.



Political

Campaign
Intervention

» Specific activities that are not permitted
include:

Giving candidates grades or otherwise rating their
positions on different issues;

Highlighting the candidates’ positions on only one or
two issues, instead of a wide range of issues; or

Issuing statements with respect to an issue where it
appears, based on the facts and circumstances, that
the statement is intended to influence an election



» Voter education activities are permitted provided
they are carefully conducted in a non-partisan

Mmanner
POlitical = Can host a candidate forum - invite all candidates, cover

Campaign
Intervention

a wide variety of issues, give candidates equal
opportunity to speak & participate, no leading or
biased questions

= Can publish comprehensive voting records of

3 candidates - cover a wide range of issues, no editorial
comments or other indicia of bias

= Can publish responses from all candidates to a

Voter Education questionnaire on a wide variety of subjects - no
& Engagement editorializing or bias

= Can engage in activities intended to encourage people
to participate in the electoral process, such as voter
registration and get-out-the-vote drives, so long as they
are completely non-partisan




Political
Campaign
Intervention

VS.

Advocacy in a
Personal
Capacity

A nonprofit’s leaders, board members, and employees
are not prohibited from running for office or speaking out
about candidates or elections.

However, they must do so as private individuals and not

as representatives of the organization. Therefore, no

partisan comments should be made:

* in their official capacity as a leader or employee of
the organization;

* in the organization’s publications or online platforms;
or

* atthe organization’s meetings or events.

Organization should not directly or indirectly authorize or
ratify the political speech of affiliated individuals, or
reimburse the speaker in any way for the speech



Political
Campaign
Intervention:

Candidates
Speaking in a
Non-Candidate
Capacity

You may invite political candidates to speak before your
organization in their non-candidate capacity — ie. because
they are subject matter experts, community figures, or
notable individuals in their field

Ensure that:

= There’s no mention of the speaker’s candidacy by the individual
or any representative of your organization;

=  The speaker does not talk in a candidate capacity;

= No campaign activity occurs in connection with the speaker’s
attendance at the event;

=  The organization maintains a nonpartisan atmosphere at the
event; and

= The topic of the speaker’s talk does not overlap with the
candidate’s own campaign themes & messaging.

Ensure that speakers agree to these terms ahead of time,
preferably in writing



» Loss of tax-exempt status; and

» Excise taxes on the value of expenditures made toward
political intervention

= A 10 percent tax on expenditure on the organization; and
= A 2.5 percent tax on the expenditure on the management.

" o  Plus, significantly enhanced penalties (up to 100%) if the
Penalt.les fOr expenditures are not corrected within the taxable
Engag"']g IN period/management doesn’t agree to the correction

Political Activity

Remember —in these partisan times, nonprofits are under
intense scrutiny for violations of the campaign intervention
rule




Lobbying




Lobbying:

“Substantial
Part” Test

501(c)(3)s can engage in lobbying so long as it is not a
“substantial part” of their activities

“Substantial part” is a fact and context-sensitive inquiry;

“know it when you see it”

* IRS considers a variety of factors including the time (by
employees, independent contractors, and volunteers) and

expenditures devoted by the organization to lobbying activity,
versus the organization’s expenditures and activities as a whole

“Substantial part” test can cause uncertainty for nonprofits

- no bright line as to what constitutes “substantial” or

“insubstantial” amounts of lobbying

*  Courts have ruled that the amount spent is not determinative.

*  However, if less than 5% of an organization’s total activities is
attributable to lobbying, there is a good chance that the
activities would not constitute "substantial" lobbying



Lobbying:

501(h) Election

>

In order to assist nonprofits, Congress enacted what is
known at the “expenditures test” as an alternative to
the “substantial part” test

Under Section 501(h) of the tax code, charitable
organizations (other than churches and private
foundations) may opt into using a pre-determined,
expenditure-based test for computing allowed
lobbying amounts — commonly known as the “501(h)
election”

Must file a form (IRS Form 5768) to use the 501(h) test
— “substantial part” is the default



Lobbying:

501(h) Election

» Under 501(h), nonprofits can expend the
following amounts in their efforts to influence
legislation:

20 percent of the first $500,000 of their exempt
purpose expenditures, plus

15 percent of the next $500,000 of exempt
purpose expenditures, plus

10 percent of the next $500,000 of exempt
purpose expenditures, plus

Five percent of their remaining exempt purpose
expenditures, up to a total cap of S1 million in
lobbying expenditures



For purposes of Section 501(h), key definitions include:

* “Exempt purpose expenditures” — all payments an
organization makes in a year except for those
related to investment management, unrelated
businesses, and certain fundraising costs

* “Lobbying expenditures” — expenditures for the
purposes of influencing legislation; volunteer
efforts are not included

501(h) Election * "Legislation™.

o actions by Congress, state legislatures, city councils, or other
elected bodies with respect to pending or proposed bills or
resolutions (including budget appropriations);

Lobbying:

o legislative confirmation of individuals for office (e.g. federal
judges, executive branch officials);

o ballot initiatives, referenda, constitutional amendments,
other voter-directed actions; and

o adoption of international law




* “Influencing legislation” includes:

o any attempt to influence specific legislation
through communication with any member or
employee of a legislative body, or with any

Lobbying: government official or employee who may
participate in the formulation of legislation
501(h) Election (“direct lobbying”); and

o any attempt to influence specific legislation
by attempting to affect the opinions of all or
part of the general public & calling them to

action (“grassroots lobbying”)
= @Grassroots lobbying is limited to 25%




» Direct lobbying includes any communication with
government officials or employees who may
participate in the formulation of legislation, but only if
the principal purpose of the communication is to
influence legislation

» Communication must (1) refer to specific legislation

501(h) Election: and (2) reflect a view on such legislation

* It’s not lobbying to communicate about pending legislation, but
express no view; not lobbying to communicate about need for
legislation generally, without reference to specific bill

“Direct”
LObbylng > Not lobbying to:

. Communicate re: administrative/executive actions & rules

*  Respond to written requests for testimony/technical assistance
from a legislative body

*  “Self-Defense” exception — not lobbying to communicate with a
legislative body regarding actions that might affect the
existence of your nonprofit, its powers and duties, its tax-
exempt status, or the deductibility of contributions




» No more than 25% of permitted lobbying
expenditures may be for grassroots lobbying

» Grassroots lobbying is any attempt to influence
legislation by affecting the opinions of all or part

501(h) Election: of the general public

» Grassroots lobbying communication has three
“Grassroots” elements — the communication must:
Lobbying 1. Refer to specific legislation;

2. Reflect a view on such legislation; and

3. Encourages the recipient of the
communication to take action with respect to
such legislation (a “call to action”)




501(h) Election:

Grassroots
Lobbying

“Call to action” can include:

*  Directly asking recipients to contact a legislator, employee of a
legislative body, or other government official involved in the
formulation of legislation for principal purpose of influencing the
content/passage of the legislation;

* Including specific information about how to contact a legislator or
employee (phone numbers, emails) in the communication;

*  Providing a petition, tear-off postcard or similar material for the
recipient to communicate; or

*  Specifically identifying one or more legislators who will vote on the
legislation and who:

@)

O
@)
O

Have a different view than the nonprofit; or

Are undecided with respect to the legislation; or

Is the recipient's representative in the legislature; or

Is a member of the legislative committee that will consider
the legislation

Not grassroots lobbying if there’s no “call to action”



» Where non-lobbying communications or research are
subsequently used to encourage others to take action with
respect to legislation, the communication or research may be
treated as a grassroots lobbying communications.

* All expenses related to preparing and distributing the
communications or research materials will be
retroactively treated as grassroots expenditures — could

eat through your lobbying budget!
Subsequent Use
Of ResearCh or » Safe Harbor Rule: This rule does not apply:
. . * If an organization paid the expenses for the
Communlcatlons communications or research 6 months or more before the

time they were used for grassroots lobbying, or
* |f the primary purpose of the original materials was for a
non-lobbying purposes
o To determine primary purpose, look at the extent of the
organization's non-lobbying distribution of the materials
and whether the subsequent use of the materials is by the

organization, a related organization, or an unrelated
organization




» The same lobbying limits that apply to one entity apply
to all organizations that are affiliated with it, regardless
of whether they choose the 501(h) election. Look at
total income to determine lobbying limits

» A violation by one is considered a violation by all. If an
affiliated organization exceeds the combined limits, then

Organizations they all have

» “Affiliated” organizations are those which are (1)
required by their governing documents to follow the
decisions of another organization on legislative issues, or
(2) that have boards which include a controlling faction
of representatives of another organization

Affiliated




Non-Affiliated

Organizations

Any amounts given by a 501(c)(3) organization to
another organization for purposes of lobbying or political
activity will be treated as an expenditure by the 501(c)(3)
organization

This includes in-kind support, such as shared employees
or office space

If an organization is making a grant to another
organization, it should include language that the funds
cannot be used for lobbying or political activity. If the
organization wants to fund lobbying, must count against
501(c)(3) organization’s limit

* Important for fiscal sponsorship arrangements!

Hyperlinks to another website with political or lobbying
activity will be attributable to the organization



Thinking About

Lobbying?

First decide: should we make the 501(h) election, or
operate under the “substantial part” test

*  The advantages of 501(h) include:

= Greater certainty regarding compliance
=  Higher lobbying limits (generally)

* The disadvantages of 501(h) include:

: More paperwork/accounting burden — have to carefully track
lobbying expenditures

= 25% limit on “grassroots” lobbying

. Potentially lower lobbying limits for very large organizations
(>S$17 million)

If taking 501(h) election, you must:

= Carefully track your lobbying expenditures and total expenditures;
=  Categorize lobbying expenditures as direct or grassroots lobbying;
: Keep overall expenditures under the 501(h) cap; and

: Keep grassroots lobbying expenditures under 25%.

NB — there are also state and federal lobbyist registration
requirements



Penalties for

Engaging in
Excess Lobbying

» For those taking the 501(h) election

25% Excise Tax If lobbying expenditures exceed the

dollar limit in a particular year, the organization must pay
an excise tax equal to 25% of the excess
Eventual Loss of Tax-Exempt Status: Also, the

organization may lose its exempt status if its lobbying
expenditures exceed the permitted amounts by more
than 50% over a 4-year period

» For those using the “substantial part” test

Potential of immediate loss of tax exempt status: A
charitable organization that conducts excessive lobbying
in any taxable year may lose its tax-exempt status

5% Excise Tax. In addition, those charitable organizations
that lose their tax-exempt status due to excessive
lobbying are subject to an excise tax equal to five percent
of their lobbying expenditures for the year in which they
ceased to qualify




Advocacy




Issue Advocacy

In contrast to campaign intervention and lobbying,
nonprofits may perform an unlimited amount of issue
advocacy

Issue advocacy involves educating and influencing third
parties — e.g. the general public, specific policymakers —
on social issues that are important to your nonprofit

=  Generally OK if advocacy touches on issues that divide
candidates for public office

Advocacy is not political campaign intervention — no
mention of candidates or elections

Advocacy is not lobbying — no mention of specific
legislation and/or the nonprofit’s views on legislation



Advocacy efforts can include:

= Publishing non-partisan reports, white papers, op-
eds, research papers, and other materials
containing information and/or expressing
viewpoints relating to an issue area;

= Engaging in mail or radio campaigns to educate
Issue AdVOcacy and influence the general public about an issue;

= Engaging in online campaigns to spread awareness,
information, and messaging around an issue area;

= Communicating to your nonprofit’'s own members
about legislation when there is no “call to action”;

= Participating in impact litigation (e.g. as litigants or
amici);




Issue Advocacy

Advocacy efforts can include (cont.):

Testifying before congressional committees or
other government bodies, providing written
testimony, or providing other forms of technical
assistance in response to a written request made
on behalf of the government body;

Educating legislators, policymakers and/or staff on
without referencing pending legislation or
communicating a viewpoint on legislation;

Advocating before administrative and executive
agencies, including participating in agency
proceedings & regulatory rulemaking;
Mobilizing individuals to demonstrate or rally in

response to societal events or actions taken by
executive branch/administrative bodies



» During election season, seemingly non-partisan
activities that would usually be considered advocacy
could be considered political campaign intervention

AdVOCE\CV > IRS uses several factors to determine whether an

advocacy effort is intended to influence an election:

* |dentifies one or more candidates for a given office;

VS. *  Expresses approval or disapproval for one or more
candidates’ positions or actions;

* |s delivered close in time to the election or makes

Political reference to the election;

- * Addresses an issue that has been raised in the campaign by
Campalgr) the candidates;
Interventhn o Is part of an ongoing series of communications by the

organization on the same issue that are made independent
of the timing of any election; and

o Timing of advocacy effort is/is not related to a non-
electoral event




Advocacy

VS.

Political
Campaign
Intervention

» For example, suppose an organization annually
advocates for increases in a state’s education budget.
Each fall, the organization sends out letters, purchases
radio spots, and speaks before several groups
advocating for this cause. This would generally be
considered permissible advocacy.

» However, if it were an election year and one of the
candidates was strongly pushing for more education
spending, any advocacy by the organization could be
considered electioneering unless the organization can
demonstrate that:

* it has regularly and historically engaged in such
advocacy, and

* the timing and content of its advocacy was
determined by other factors (e.g. coinciding with
legislative/budget season) and not by the election.



Questions?

Jason Qu

D.C. Bar Pro Bono Center
901 4t Street NW
Washington, DC 20001
jgu@dcbar.org

Resources:

*  Nonprofit resource library - https://www.lawhelp.org/DC/ced

*  Nonprofit Advocacy - https://www.lawhelp.org/dc/nonprofit-advocacy

*  8-Part Business Law Course for Nonprofits (April-May 2019): bit.ly/2SbfMLv
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https://www.lawhelp.org/dc/nonprofit-advocacy
bit.ly/2SbfMLv

