
 

                         

Employment Discrimination Based on Criminal Records 

What is illegal discrimination? And what can I do if I think I’ve been discriminated against 

by an employer? 

 

While it is sometimes legal for an employer to not hire or fire you because of your criminal 

record (see also Employment Rights fact sheet – How an Employer May Use Your Criminal 

Conviction Information), an employer’s hiring policy is more likely to be illegal if they have a 

complete ban (called a “blanket ban”) on job applicants with records. By law, the correct and 

legal practice is for the employer to consider the individual circumstances of the person applying 

for the job and the job itself.1 A “blanket ban” is only legal if the employer can show that the ban 

is “job related” and “consistent with business necessity”—meaning that your conviction affects 

your ability to do specific duties of the job, and the ban is necessary for the good of the 

business.2 

If an employer chooses not to hire individuals based solely on their records, the employer must 

be able to show that this is necessary to ensure safe and efficient job performance for the position 

in question.3 In doing so, an employer must show that they evaluated the applicant’s ability to 

perform the duties of the job and whether any past conviction(s) would pose an unreasonable risk 

of harm, based on the specific requirements and responsibilities of the position.4 Of course, these 

laws still give the employer a lot of discretion and room to discriminate, but they require the 

employer to do individualized analysis of each job applicant. 

 

What laws protect me from discrimination based on my criminal record? 

The laws that give applicants with records some protections are (1) the federal civil rights law 

called “Title VII,” (2) the federal Equal Employment Opportunity Commission’s (EEOC) 

Enforcement Guidance on Title VII,5 and Hawai’i state laws that are very similar to these federal 

laws.6 

Under these civil rights laws, an employer CANNOT have a “blanket ban” policy that 

permanently excludes anyone and everyone with a criminal record. Instead, the employer’s 

hiring policy should only exclude convictions that are “job related for the position” and 

                                                 
1 EEOC Enforcement Guidance at § V(B)(9). Note: Employers are not necessarily required 

to give individualized consideration in all circumstances, but doing so will allow 

them to consider more complete information about the applicant, and will help them to 

show that the hiring policy—including the rejections of specific job applicants—is 

“job related and consistent with business necessity.” Haw. Rev. Stat. Ann. § 378-

2.5(a). 
2 EEOC Enforcement Guidance at § V(B); see, e.g., El v. Se. Penn. Transp. Auth. 

(SEPTA), 479 F.3d 232, 238 (3d Cir. 2007); Green v. Missouri Pac. R.R., 523 F.2d 1290, 

1295-99 (8th Cir. 1975).  
3 Dothard v. Rawlinson, 433 U.S. 321, 331 n. 14 (1977). 
4 El. v. Se. Penn. Transp. Auth. (SEPTA), 479 F.3d 232, 244-48 (3d Cir. 2007). 
5 See EEOC Guidance. See alo EEOC, Questions and Answers About Race and Color 

Discrimination in Employment, (EEOC Guidance May 16, 2006). 
6 See Haw. Rev. Stat. § 378-2.5. 



 

                         

“consistent with business necessity.” This means that the employer should look at a number of 

factors when considering the convictions, such as: 

 The nature and seriousness of the conviction, AND 

 How much time has passed since the conviction, conduct, or completion of the 

sentence, AND 

 The nature of the job you’re seeking—including the specific duties and 

responsibilities of the job.7 

If you think that an employer has illegally discriminated against you either because of a complete 

ban against people with criminal records or by treating your record negatively because of your 

race, sex, religion, or national origin, etc., you can report the employer to the EEOC or HCRC. 

(The EEOC and HCRC are the government agencies responsible for enforcing certain civil rights 

and anti-discrimination laws.) 

You may want to talk to a legal aid lawyer or plaintiff’s-side employment lawyer about your 

situation. You have to file a complaint with the EEOC or HCRC before you are allowed to file a 

lawsuit in court against the employer, and a lawyer can help you with this process. It is 

recommended you contact the EEOC or HCRC immediately, and reach out to lawyers who can 

advise you. For more information about finding a lawyer, see the Lawyer Referral & Information 

Service. 

File a complaint with HCRC or EEOC 

In Hawai’i you can file your complaint with either the Hawai’i Civil Rights Commission 

(HCRC)8 or the federal administrative agency, the Equal Employment Opportunity Commission 

(EEOC). These two agencies have a “work-sharing agreement,” which means that the agencies 

cooperate with each other to process claims. You only need to file the complaint with one agency 

as long as you indicate that you want to “cross-file” the claim the other agency. 

 

Continued on next page 

  

                                                 
7 EEOC Enforcement Guidance at § V(B)(6)-(8). The employer should develop a targeted 

screening process that considers at least the following 3 factors: the nature and 

seriousness of the crime; time elapsed since the crime; and the nature of the job 

sought (nature of the duties and essential functions, circumstances under which the 

job is performed such as level of supervision and amount of authority, and the 

environment in which the job is performed considering location and context). 
8 See generally Haw. Rev. Stat. § 368-11. 

http://hawaiilawyerreferral.com/
http://hawaiilawyerreferral.com/


 

                         

Civil Rights Complaints Process in Hawai’i 

 

You have 180 days from the last alleged act of discrimination to file a complaint with the HCRC. 

To begin this process, you must first fill out a “Pre-complaint questionnaire” which can be found 

at the following link: http://labor.hawaii.gov/hcrc/forms/, OR simply write down what happened, 

including the date of the incident, and the name and the address of the person or party that you 

are issuing the complaint against, and then call the Hawai’i Civil Rights Commission to begin 

the process of getting your complaint filed at:  

 
 

EEOC Complaints Process  
You have 300 days (10 months) to report employment discrimination to the EEOC. To file a 

complaint with the EEOC, write the same information described above (date of last or most 

current incident, name and address of employer) and contact them in person or by mail:  

 

300 Ala Moana Blvd 

Room 4-257 

P.O. Box 50082 

Honolulu, HI 96850 

P: 1-800-669-4000,  F: 808-541-3390  

TTY: 1-800-669-6820  

ASL Vid: 844-234-5122 

 

Important: You cannot actually file a discrimination complaint by phone to the EEOC or HCRC, 

but you can get the process started including help on filling out the form(s) if needed. 

 

Once you file a complaint with the RROC and/or the HCRC, you have two options: 

1. You can ask the EEOC or HCRC to investigate and resolve the discrimination claim, 

including filing a lawsuit in court on your behalf; OR 

2. You can file a lawsuit directly in court on your own, but you must ask the EEOC or 

HCRC to give you a “Right to Sue” letter. (Note: You cannot go directly to court—the 

law requires you to go through the HCRC or EEOC first.) 


